
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

PHILTP HIRSCH

For a Redeterminat ion of a Def ic iency or
a Revision of a DeEerminat ion or a Refund
of Unincorporated Business
Taxes under Art icle (x) 23 of the
Tax Law,for the Year(s) oo<txxSod,{x)
f963 through L97O.

State of New York
County of Albany

Bruce Batchelor , being duLy sworn, deposes and says that

xtre is an enployee of the Department of Taxat.lon and Finance, over 18 years of

age, and that on ttre 2BLh day of February , L9 77, 3he served the wlthin

Notice of Decision by (cert i f ied) mal l  upon Abraham H. Spi lky, Esq.

by enclos ing a

as  fo l l ows :

(representat ive of)  the pet i t ioner tn the within proceeding,

true copy thereof Ln a securely sealed postpald wrapper addressed

Abraham H. Spilky, Esq.
150 Broadway
New York, New York 10038

and by deposit ing same enclosed in a postpatd properly addresged wrapper in a

(post of f ice or off ic ial  depository) under the excluslve care and custody of

the United States Postal  ServLce wlthin the State of New York.

That deponent further says that the said addressee is the (representatLve

of the) pet, i t loner hereln and that the address Bet forth on eald l rrapper ls the

Last known address of the (representat ive of the) pett t toner.

AFFIDAVIT OF MAILING

Sworn

2BXh

co

day
r / i  - )  t  (

Wlvtc-tKSJltlu-[t\

before me thls

rA-3 (2/76)



STATE OF NEI,I YORK
STATE TAx COM},IISSIDN

In the Matter of the Pet i t lon

o f

PHILIP HIRSCH

For a Redeterminat ion of a Def ic iency or
a Revlsion of a Determinatton or a Refund
of Unincorporated Business
Taxes under Art ic le(x) 23 of the
Tax Law for the Year(s) oo<*xxio6(r)
L963 thrroucrh 197O-

2gth day of February

AFFIDAVIT OF MAILING

, being duLy sworn, deposes and says that

Department of Taxatton and Finance, over 18 years of

day of February , L9 77 r 1phe served the within

State of New York
County of A1bany

Bruce Batchelor

*re ls an employee of the

age, and that on the28th

Not ice  o f  Dec is ion by (cert l f ied) mail upon Phit ip Hirsch

(pgcxoaloCtu€<>d) the petitLoner in the within proceedlng,

by encl,osing a true copy thereof in a securely sealed postpald wrapper addressed

as foLlows: Mr. Phi l ip Hirsch
167 Beach 140th Street
Belle Harbor, New York

and by deposLELng same enclosed in a postpaid properly addressed wrapper in a

(post of f lce or off ic ial  depository) under the exctustve care and custody of

the United States Postal  Servtce within the State of New York.

That deponent further says that the sald addreaaee is the frrpecxero{xr

x*>efig) petltloner herein and that the address set forth on said nrapper ls the

last knorpn address of the (uegens*s!fu<*>thc) petltloner.

Sworn Eo before me this
L  r l +
N \ t t . r  \ + 1 t  t t  q \ - t ' [

rL-3 (2/76)

,  L9 77.



STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Irhruary 10, Lr17

A O D R E S S  Y O U R  R E P L Y  T O

T E L E P H O N E :  ( 5 1 8 )
,0S?*l?8t

STATE TAX COMMISSION

r
f&. Fbfffp Strrsfi
187 ecnc$! ltl0th gtrcct
D*lh Srrbsf xtr Ytrrt

Ilcsr llr" ELrl*ftrr
Please take not ice of  the
of  the State Tax Commission

otcrsroF
encl-osed herewith.

Please take further notice that pursuant to
Sect ion($ t l l  of  the Tax Law, anY
proceeding in court to revietr an adverse deci-
sion must be connnenced within { uof,lthN
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other rnat)ier relative
hereto may be addressed
will be referred to the proper

V

for

Enc.

c c : Pet i t ionerts Repre

Taxing Bureau's Representat ive:

rA -1 .  12  (1 /7  6 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

PHILIP HIRSCH

for Redeterrnination of a Deficiency or for
Refund of Unincorporated Business Taxes under
Ar t ic le  23 of  the Tax Law for  the Years 1963
th rough  L970 .

DECISION

Pet i t i one r ,  Ph i l i p  H i r sch ,  res id ing  a t  L67  Beach  140 th  S t ree t ,

Bel le  Harbor ,  New York,  f i led a pet i t ion for  redeterminat ion of  a

deficiency or for refund of unincorporated business taxes under

Ar t ic le  23 of  the Tax Law for  the years 1963 through L970.

(F i l e  No .  00460 )  .  I
I

A formal hearing was held before Edward L. Johnson, Hearing

Off icer ,  d t  the of f ices of  the State Tax Conrn iss ion,  Two Wor ld

T rade  Cen te r ,  New York ,  New York ,  oD  Apr i l  28 ,  L976 ,  d t  1 :15  P .M.

The pet i t ioner  appeared by Abraham H.  Spi lky,  Esq.  The Income Tax

Bureau  appeared  by  Pe te r  C ro t t y ,  Esq . ,  (A lexander  We iss ,  Esg . ,

o f  counse l ) .

ISSUES

1.  Whether  the act iv i t ies of  pet i t ioner ,  Phi l ip  Hi rsch,  in

managing mortgages and real property for whol1y owned corporations,

const i tu ted the carry ing on of  an unincorporated business.

I I .  Whether  the serv ices of  pet i t ioner ,  Phi l ip  Hi rsch,  in

managing two garages owned by corporations of which he was the



sole s tockholder  and

taxes as wages under

-2-

, were exempL from

703(b )  o f  t he  Tax

FINDINGS OF FACT

unincorporated business

Law.

Tota l

$72s .33
587.  30
592.04
424.63

TZ3ZT-tr_

o f f i ce r

sec t i on

1 .  Pe t i t i one r ,  Ph i l i p  H i r sch ,  and  h i s  w i fe ,  f i l ed  j o in t  New

York State income tax resident returns for the years 1963 through

t .970.  He d id not  f i le  un incorporated business tax returns for

those  yea rs .

2.  On November 26,  1973,  the Income Tax Bureau issued a

Not ice of  Def ic iency and Statement  of  Audi t  Changes against  pet i t ioner ,

Phi l ip  Hi rsch deta i l ing unincorporated business taxes due on the

income repor ted by pet i t ioner ,  Phi l ip  Hi rsch,  as wages,  and on the

income received by him from his management activit ies as an off icer

of his wholly owned corporations. The statement of Audit Changes

stated that  based on the decis ion of  the State Tax Conrn iss ion dated

January  25 ,  L97L ,  f o r  t he  tax  yea rs  1961  andL962 ,  t he  bus iness

act iv i t ies repor ted by pet i t ioner  were held to  const i tu te the carry ing

on of  an unincorporated business.  The def ic iency was i temized

as  fo l l ows :

Year

L963
L964
1965
l-966

Def ic iency

$ 460.  oo
387.20
406  .40
304 .  00

sr,T5'7.30,

I n te res t

$ 26s.33
200.10
r85 .64
L20 .63

$ Tir:74
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Year Def ic iency In terest  Tota l

L967 $  132.80 $  44.73 $  L77 .s3
1968 2LL.33 58.50 269 .83
L969 49s.0A L07 .32 602.32
L970 2LL.20 33.L2 244.32

$T;Om35 gzTrm $r;2ern6
3.  Salary income repor ted by pet i t ioner ,  Phi l ip  Hi rsch,  was

held to  be subject  to  r rn incorporated business tax,  except  for  the

saLary paid to  pet i t ioner  by Cobal  Garage,  Inc.  The Income Tax

Bureau redetermined total business income for the respective years

by  add ing  pe t i t i one r ' s  repo r ted  sa la ry  i ncome as  fo l l ows :

1963 t964 1965 L966

Repor ted  Bus iness  Income $15  ,  6  75  .00  $18 ,  600 .  00  $18  ,  950 .00  $11  ,000 .
Sa lary  Income 5  ,200.00 5 ,000 .

Revised Business Income Fm;8'fTO FI8;600:TO FIil950.3T- FIS]OTF

L967 L968 L969 L970

Repor ted  Bus iness  Income $5 ,700 .00  $  6 ,803 .00  $  9 ,750 .00  $  6 ,300 .
Sa la ry  Income 6 ,000 .00  4 ,500 .00  8 ,000 .00  5 ,000 .

$1-r,700.T0 FI|FITO FIm5O.TO FIr30I

For each of the years in question, a deduction for contributions

was made in order to arrive at a basis for computing the permissable

20% aLlowance for  taxpayer  serv ices and subtract ion of  the $5,000.00

maximum statutory exemption. The taxable business income thus obtained

was used as a basis  upon which the unincorporated business tax was

assessed,  as shown on the Statements of  Audi t  Changes.

4.  Dur ing the ent i re  per iod L963 through L970,  pet i t ioner ,  Phi l ip

Hi rsch,  was a l icensed real  estate broker .  He mainta ined an of f ice at

f841 Broadway,  New York Ci ty .  He had a business te lephone and was
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l i s ted in  the ye1- low pages of  the te lephone d i rectory as a rea l  estate

broker .  However ,  pet i t ioner ,  Phi l ip  Hi rsch,  d id  not  ho ld h imsel f  out  to

the genera l  publ ic  as a dealer  in  rea l  estate or  mortgages.

5.  PeLi t ioner ,  Phi l ip  Hi rsch,  engaged in  the operat ion of  rea l

estate,  i ts  management ,  the superv is ion of  repai rs  and mainLenance,

the::f inance of mortgages and anything concerned with servicing

mortgages.  Dur ing the years 1963 through 1970,  pet i t ioner ,  Phi l ip

Hi rsch,  d id  not  buy or  se1l  any real  proper ty  for  h is  o l r r r  accounL,  or

for  any of  the corporat ions of  which he was the so le s tockholder

and  o f f i ce r .

6 .  Pe t i t i one r ,  Ph i l i p  H i r sch ,  was  the  so le  o f f i ce r  and  s tock -

holder  of  the fo l lowing corporat ions,  dL l  o f  which had the i r  so le

off ices in his off ice at 1841 Broadway, New York, New York. They

were Convam Garage Corp. ,  Cobal  Garage,  Inc. ,  418 Trading Corporat ion,

Car l in  Trading Corporat ion,  Mirabel  Estates,  Inc.  and Carbel

Trading Corporat ion.

7.  Convam Garage Corp.  owned and operated a two-story garage.

Petit ioner, Phil ip Hirsch, actively managed that garage. He

received a sa lary  in  each of  the years L966 through 1970,  ranging

f rom $2 ,500 .00  i n  1966  ro  $5 ,000 .00  i n  1970 .  W i thho td i ng  rax

statements for L968 and L970 showed that no income tax was withheld

by Convam Garage Corp.  Pet i t ioner ,  Phi l ip  Hi rsch,  Could not  s tate

whether  soc ia l  secur i ty  taxes had been wi thheld.  His  then accountant

had d ied and records were a l ledgedly  unavai lab le,
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8.  Cobal  Garage,  Inc. ,  whose so le s tockholder  was pet i t ioner ,

Phil ip Hirsch, owned and operated a garage in New York City, 3D off ice

bui ld ing in  Corpus Chr is t i ,  Texas,  and a commerc ia l  taxpayer  bui ld ing

in the la t ter  c i ty .  Pet i t ioner ,  Phi l ip  Hi rsch,  managed the New York

City garage directly, and the Corpus Christ i  property through an agent.

He p laced f i re  and l iab i l i ty  insurance on the garage,  pa id in terest

and amort izat ion on i ts  mortgage,  negot ia ted leases and renewals,  and

saw to i t  that structural and sidewalk repairs were made. Cobal Garage,

I nc .  pa id  pe t i t i one r  a  " sa la r y "  i n  1963 ,  L966 ,  L967 ,1968  andL970  and

gave him a withholding tax statement in 1968 and L970. No income taxes

were withheld-

9 .  Fo r  each  o f  t he  o the r  co rpo ra t i ons ,  pe t i t i one r ,  Ph i l i p  H i r sch ,

invested in second and third mortgages. He made the demands for

mortgage payments,  made col lect ions,  re ta ined at torneys when fore-

c losures became necessary,  and per formed other  dut ies requi red to

manage the mortgages owned by the severa l  corporat ions.  In  a l l  cases,

as  p res iden t  and  so le  s tockho lde r ,  pe t i t i one r ,  Ph i l i p  H i r sch ,  dec ided

what his compensation was to be for managing the mortgages owned by

the respect ive corporat ions.

10 .  Pe t i t i one r ,  Ph i l i p  H i r sch ,  pe rsona l l y  he ld  a  mor tgage  on

2-4 SE.  Nicholas Terrace,  New York,  New York.  No income was repor ted

as derived from that investment.

11.  The only  records produced by pet i t ioner ,  Phi l ip  Hi rsch,  \^ rere

notices sent to mort.gage debtors and notations of payments received,

as wel l  as checkbook stubs.
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CONCLUSIONS OF LAI,I

A. That  the sums received by pet i t ioner ,  Phi l ip  Hi rsch,  f rom

Cobal  Garage,  Inc.  and Convam Garage Corp. ,  as deta i led below,

constituted wages as an employee exempt from the imposit ion of unin-

eorporated business tax in accordance with the intent and meaning of

sect ion 703(b)  of  the Tax Law,  and not  receipts  f rom his  regular

business of  rea l  estate brokerage and management .

Year Cobal Convam Tota l

L963
L966
L967
1968
L969
L970

$5,200.  00
2,500.  00
2,500.  00
3,500.  00
4,000.00
4,  000 .  00

$2,  500 .  00
3,  500.  00
4,  500 .  00
4,  000 .  00

$5 ,200.  00
5,000.  00
6,000.00
8,000.00
8,000.00

5,000 .00  10 ,000 .00

B. That the sums received from the wholly owned corporations,

name ly ,  4L8  T rad ing  Corp . ,  Ca r l i n  T rad ing  Corp . ,  Ca rbe l  T rad ing  Corp . ,

and Mirabel  Estates,  Inc. ,  heretofore denominated "commiss ions"  by

pet i t ioner ,  Phi l ip  Hi rsch,  and la ter  c la imed to be wages as an employee

of  the severa l  named corporat ions,  were receipts  f rom pet i t ioner 's

usual  bus iness of  rea l  estate and mortgage management .  These receipts

were not  received by pet i t ioner ,  Phi l ip  Hi rsch,  3s an owner,  lessee

or f iduciary of real estate in accordance with the meaning and intent

of  sect ion 703(e)  of  the Tax Law,  ds he was not  the owner,  lessee or

f iduc iary  of  the corporate proper t ies.

C.  That  the pet i t ion of  Phi l ip  Hi rsch,  for  redeterminat ion of

the unincorporated business tax under Art icle 23 of the Tax Law is

granted to the extent of al lowing as exemption from the unincorporated

business tax the amounts delineated as wages in rrArf above.
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The Income Tax Bureau is directed to recompute the r:nincorporated

business tax due for each of the years L963 through L970 and to

issue a  rev ised Not ice  o f  Def ic iency .  No pena l ty  sha l l  be  assessed,

but legal  inLerest  shal l  be charged unt i l  the tax is fu l1y paid.

DATED: Albany, New York

Februa ry  28 ,  L977

\
t A  -  \ r

VV\VC) {. ut \-F--

COMMISSION


