
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

E . WALN }IARE A}ID JEAN G. HARE

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Personal Income
Taxes under  Ar t ic le  ( r )  22

AFFIDAVIT OF },IAILING

of the
Tax Law for the Year(s) oo.PEI*1td'O(t)
1969  and  L97O.

Sta te  o f  New York
County of Albany

Mafsina Donnini  ,  being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Financer over 18 years of

age,  and tha t  on  the  22nd day  o f  August  ,  L977,  she served the  w i th in

Not ice  o f  Dec is ion  by  (cer t i f ied)  ma i l  upon E.  Waln  & Jean G.  Hare

(repcereoiDot*xx>of) the petiEioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fo l lows:  Mr .  &  Mrs .  E .  Waln  Hare
P . O .  B o x  1 3 7 3
Tubac, Arizona 45640

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  SLate  o f  New York .

That deponent further says that the said addressee is the Qcnxeas*xXne-

96[1>&g) pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the (uegxmedxki{le<R*>dfoe) petitioner.

Sworn  Lo  be fo re me th is

August

rA -3  (2 /76 )

,  L977 .



STATE OF NEW YORK
STATE TAX COMMISSION

In the lu lat ter  of  the Pet i t ion

o f

E. WALN IIARE ATID JEAN G. HARE

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Personal Income
Taxes under  Ar t ic le(x)  22

by  enc los ing  a

a s  f o l l o w s :

AFFIDAVIT OF MAILING

of the
Tax Law for the Year (s) oo*sx$'o6(f,)
L969 and L97O-

Sta te  o f  New York
County of Albany

Marsina Donnini  ,  being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age,  and tha t  on  the22nd day  o f  August  ,  1977,  she served the  w i th in

Not ice  o f  Dec is ion  by  (cer t i f ied)  ma i l  upon Mor ton  N.  Mo lo tsky

( representat ive of )  the pet i t ioner  in  the wi th in proceeding,

L rue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id  w rappe r  add ressed

Morton N. Molotsky, CPA
Molotsky and Company
Suite 435, One Palmer Square
Princeton, New Jersey 08540

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S taEes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

o f  t he )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn

22nd

be fo re  me  th i s

of, August

t o

d a y

rA-3 (2/76)

,  L977 . tzTL*z--<+



J A M E S  H .  T U L L Y  J R . ,  P R E s I D E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Atrgrrrt 12' 1977

l#r & l.irs. E. Tfaln llErs
F.O. E$lt l3?3
Tttbac, Artams 8SS4O

DGar $r, & Dlrer Hnrel

Please take notice of the DmI$fOS
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion($ 690 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 mntlra
from the date of this notice.

lnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

{rn, //b--
i 8.'-Cobuan

Lstng ttrx
1*g Offtrccr

Petitioner's Representa tive

Taxing Bureau's Representat ive

TA-r . r2  (6 /77)



STATE OF NE[f YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the pet i t ion

o f

E. WALN HARE AND JEAN G. HARE

for  Redeterminat ion of  a  Def ic iency or
for Refund of Personal Income Tax und.er
Art icle 22 of the Tax Law for the years
L969  and  1970 .

DECISION

Pet i t ioners,  E.  In la ln  Hare and Jean G.  I {are,  p .O.  Box L37 3,

Tubac,  Ar izona 85640,  f i led a pet i t ion for  redeterminat ion

of  a  def ic iency or  for  re fund of  personal  income tax under  Ar t ic le

22 of  the Tax Law for  rhe years L969 and.  1970.  (F i le  No.  L32L6) .

A formal hearing was held before Michael Alexander, Hearing

off icer, 4t the off ices of the state Tax commission, T\rro world

T rade  cen te r ,  New York ,  New yo rk ,  oD  Apr i l  zo ,  Lg77  a t  1 :15  p .M.

Petit ioners appeared by Morton N. Molotsky, cpA. The rncome Tax

Bureau appeared by Peter  crot ty ,  Esq.  (Richard Kaufman,  Esq. ,

o f  counse l ) .

ISSUE

trrlhether income received by petit ioner, E. tr{aln l lare, a non-

res ident ,  f rom Channing Company,  rnc.  dur ing the years 1969 and L970,

was al locable within and w"ithout New York State based on his efforts

and those of men working for hi lxl.
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FINDINGS OF FACT

l .  Pet i t ioner ,  E.  Waln Hare and Jean G.  Hare,  f i led New York

State income tax nonres ident  re turns for  the years L969 and 1970.

On the wage and tax statement for L969 which was attached to the

L969 return,  to ta l  wages paid by the employer ,  Channing Co. ,  Inc. ,

we re  s ta ted  to  be  $2T4 ,872 .46 .  New York  g ross  wages  were  s ta ted

the reon  to  be  $46 ,981 .85 .  Th i s  l a t t e r  f i gu re  was  used  i n  compu t ing

the al location of wages and salary income to New York, based on a

total of 239 days worked during the year, 190 of which were worked

in New York. Petit ioners' return indicated a refund due of

$5,650.49,  which amount  r , , ras refunded.  The L97A return ind icated

wages  pa id  o f  $71 ,992 .83 ,  $18 ,4L3 .99  be ing  a t t r i bu tab le  t o  New

York, which amount was used in computing the al location of wages

which resul ted in  the sum of  $L4,243.22 being s tated as the New

York income subjeet  to  adjustment  and deduct ions.  The a l locat ion

was based on 234 days worked, 181 of which were worked in New York.

Pe t i t i one rs  demanded  a  re fund  o f  $1 ,916 .01  fo r  t he  yea r  L970 .

2.  On February 24,  L975,  the Income Tax Bureau issued a

Statement of Audit Changes to petit ioners, E. Waln Hare and

Jean G.  I lare,  h is  wi fe ,  s tat ing addi t ional  personal  income tax due

for  the years 1969 and L970 of  iL7,492.85,  wi th  in terest  to  that

da te  o f  $5 ,026 .13 .  The  s ta temen t  was  based  on  a  March  14 ,  L974

Decis ion of  the State Tax Cormniss ion regard ing personal  income

taxes of  the pet i t ioners here in for  the years 1966,  L967 and
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Lg68, and the tax stated Lo be due in the instant matter is computed

in accordance wi th  that  dec is ion.  Accord ingly ,  a  Not ice of

De f i c i ency  was  i ssued  on  Februa ry  24 ,  L975  i n  the  sum o f  $L7 ,492 '85 '

p lus  i n te res t  t o  t ha t  da te  o f  $5 ,026 .L3 .

3.  pet i t ioners,  E.  WaLn Hare and Jean G.  Hare,  were res idents

of  the State of  New Jersey dur ing the years L969 and 1970'  They

res ided in  a home located on Pheasant  Hi l l  Road,  Pr inceton,  New

Je rsey .

4.  Dur ing the years L969 and L970 pet i t ioner ,  E.  Waln Hare,

r^7as a vice-president for channing company, Inc. which was the

national distr ibutor of seven Channing mutual funds' Distr ibution

of these mutual funds by Channing Company, Inc. was made through

investment  of  brokerage f i rms,  by wholesale sa les representat ives

compensated by cornrnissions on sales made in their assigned sales

terr i tor ies.  These sa les representat ives were known as " reg ional

wholesale v iee-pres, id .ents . "  Pet i t ioner  was responsib le for  the

supervision of the regional wholesale vice-presidents throughout

the United States and Europe. I{e received an override commission

on the i r  sa les.  Pet i t ioner  a lso acted as a wholesale representa-

t ive in  ter r i tor ies not  covered by regional  wholesalers  '  He

received a corrn iss ion at  a  s t ipu lated rate on sa les made in  these

terr i tor ies.  The essent ia l  nature of  h is  dut ies was to  encourage

sales by personal  v is i ta t ion to  dealers of f ices and to  conduct
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sales meet ings.  The actual  sa les of  the mutual  funds were made

by the investment or brokerage houses as dealers to their customers.

The sales were not made directly by petit ioner either in his

superv isory capaci ty  or  in  h is  capaci ty  as a wholesale representa-

t i ve .

5.  In  1969,  the main of f ice of  Channing Comp4f ,y ,  Inc.

was located in  Bat t le  Creek,  Mich igan,  and was moved to Houston,

Texas in  L970.  I t  mainta ined a branch of f ice at  280 Park Avenue,

New York, New York. Petit ioner, E. trfaln Hare, was provided

wi th an of f ice at  sa id premises which was the pr inc ipa l  p lace

from which he worked. He maintained a secretary aE said premises

and paid her salary. He bore al l  of his own expenses with the

except ion of  the of f ice space.

6.  Pet i t ioner ,  E.  Waln Hare,  worked for  h is  employer ,

Channing Company,  Inc. ,  a  to ta l  o f  239 days dur ing the year  L969,

of which toLal 49 days were worked outside New York State. He

Worked a to ta l  o f  234 days dur ing the year  L970,  of  which to ta l  53

days were worked outside New York State.

CONCLUSIONS OF LAW

A. That section 632 of the Tax Law provides that the

New York adjusted gross income and deductions of a nonresident

individual from an occupation carried on part ly within and part ly

without New York State shall  be determined by apport ionment and

allocation under regulations of the Tax Conrnission.
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B.  That  the compensat ion received by pet i t ioner ,  E.  Waln

Hare,  a  nonres ident  o f  the State of  New York,  f rom his  employer ,

Channing Company,  Inc. ,  dur ing the years L969 and L970,  d id  not

depend directly upon the volume of business transacted by him

and, therefore, he was not entit led to al locate this compensation

based upon the volume of business transacted within and without

New York State as prov ided for  under  20 NYCRR 131.16.

C.  That  the pet i t ion of  E.  Waln Hare and Jean G.  Hare is

denied and the Notice of Deficiency issued February 24, L975 is

sus ta ined .

DATED: Albany, New York
Augus t  22 ,  L977

A .  /

\Aum' lL*^^-

COMMISSION


