
STATE OF NEIT YORI(

STATH, TAX COI"iMISSION

In the Matter of  the Pet i t ion

o f

AI]LTON E. HANEY

for  Redeterminat ion of  a  Def ic iency
for Refund of Perscnal Income and
Unincorporated Business Taxes under
Article s 22 arid ?-3 of the Tax Law
fo r  t he  Year  L965 .

DECISION

or

Pet i t i one r ,  Au i ton  E .  Haney ,  res id ing  a t  10  Co l l i ns

Avenue ,  Eas t  Hampton ,  New York  f f 937 , ' f i l ed  a  pe t i t i on  fo r

redeterrn inat i -on of  A def ic ieney or  for  re fund of  personal

income and unincorporated business taxes under  Ar t ic les 22

and  23  o f  t he  Tax  Law  fo r  t he  yea r  L966 .  (F i f e  No .  01133 ) '

A formal  hear ing was held before Michael -  A lexander ,

I {ear ing Of f icer ,  d t  the of f ices of  the State Tax Commiss ion,

Two tr{orld Trade Center, Ner. i  York, New York, oD Septembe t 1-6,

L976  a t  1 :15  P . l " i .  Pe t i t i one r  appeared  by  Wa l te r  P re : ' - sch ,  CPA.

The Incoine Tax Bureau appeared by Peter  Crot ty ,  Esq.  (Ar thur

Rosen ,  Ese . ,  o f  counse l )  .

ISSUE

Whether

bui ld ing and

yea r  L966 .

pe t i t i one r  was  en t i t l ed  to

the  cos t  o f  demo l i t i on  o f

dedr- rc t  the cost  o f  a

the building in the
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FINDINGS OF FACT

1.  Pet i t ioner ,  Aul ton E.  I laney,  f  i led New York State

personal income tax and unincorporaCed business tax returns

for  the year  L966.  0n sa id returns,  the taxpayer  inc luded

in the computat ions,  the cosL of  a  bui td ing he purchased,

l*r- ich was demolished in the taxable year in question, plus

the  cos t  o f  i t s  demo l i t i on  as  bus iness  exPenses .

7.  On Apr i l  l ,  1968,  the Income Tax Bureau issued a

Statement  of  Audi t  Changes to  Pet iL ioner ,  Aul ton E.  Haney,

stat ing addi t ional  personal  ineome tax due for  Lg66,  based

on the d.isal lowance of th-e deduction for the loss of the

bu i t d i ng  ($32 ,375 .22 )  and  $1 ,000 .00  f o r  each  o f  L964 ,  L965  and

Lg66,  as a carryover  loss resul t ing in  an addi t i .onal  personal

i ncome  Cax  l i ab i l i t y  o f  $3 ,506 .83 ,  p l us  i n t e res t .  Add i t i ona l

unincorporated business tax,  based on the same d isa l lowance,

was  compu ted  to  be  due  i n  the  s tnn  o f  $1 ,209 .61 ,  p lus  i n te res t .

Accord. ing ly ,  a  Not ice of  Def ic iency dated Apr i l  l ,  1968 in

the  sum o f  $4 ,7L6 .44 ,  p l us  i n t e res t ,  T r ras  i s sued .

3.  The taxpayer  only  contesEs the d isa l lowance of  the

business expense deduet ion in  L966 and does not  protest  the

d isa l l owance  o f  ca r r yove r  l osses  o f  $1 ,000 .00  i n  L964 ,  L965  and

1966 .
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4.  Pet i t ioner ,  Aul ton E.  Haney,  operated a grocery

store in East Hampton, Ne'E^r York. In the years L963 through

L965 ,  pe t i t i one r  l eased  the  f i r s t  f l oo r  o f  t he  bu i l d ing

adjacent to his store which he uti l i -zed as a supplenentary

warehouse. This building was a two-f loor structure and two

tenants occupied the second f loor  thereof .

5 .  Pet i t ioner  re ta ined the serv ices of  an arch i tectura l

f i rm in  Ju ly  of  1965 to submit  appl icat ions for  a  zoning

var iance on th is  ad jacent  proper ty .  In  the fa l l  o f  L965,  the

archi tects  were requested to  draf t  the design and consLruct ion p lans

the re fo r .

6 .  On  Sep tember  L7 ,  1965 ,  pe t i t i one r  en te red  i n to  an

agreeinent w-ith Peter Fedi for the purchase of Lwo pareels of

land,  rvh ich compr ised the adj  acent  proper ty ,  the bui ld ing being

s i tuated on one of  the parcels .  The contract  prov ided that  both

parcels  l ie  whol ly  wi th in  a Reta i l  Business Class i f icat ion (Zone)

within ttre meaning of the Building Zone Ordinance of the Town of

Eas t  l { amp ton ;  t ha t  t he  pu rchase  p r i ce  i s  $30 ,000 .00 ;  and  tha t

the seller st ipulates and eonvenants to take al l  steps to terminate

the t t ro  ex is t ing tenancies as soon as poss ib le ,  So that  the

premises may be del ivered f ree of  tenancies.  The contract  fur ther

p rov ided  fo r  de l i ve ry  o f  t he  deed  on  0c tobe r  L6 ,  L975 .

7.  The t ransfer  o f  t i t le  occurred some t ime in  December of

196s.
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B.  No remodel ing or  substant ia l  inprovements were made

to the bui ld ing before or  a f ter  acquis i t ion.  The at tachment

of  the bui ld ing to  the grocery s tore was a pro jeet  which would

requi re prohib i t ive costs  and such pro ject  would not  be permis-

s ib le  under  the local  zoning ord inance.

9. Demolit ion of the building commenced in January of

L966 .

10.  The pet i t ioner  deducted the cost  o f  the bui ld ing at

$30 ,175 .22  and  the  cos t  o f  demo l i t i on  as  "o the r  bus iness  expenses"

on h is  Federa l  Schedule C,  Form f040 for  L966.  That  re turn

conta ined the explanat ion "Bui ld ing next  door  purchased for

addi t ion to  sLore.  Af ter  be ing used for  one month as a ware-

house,  i t  l ras found to be unf i t  for  use and had to be torn do\^rn."

CONCLUSIONS OF LAId

A.  That  the avai lab i l i ty  o f  the deduct ion for  the cost

of  a  demol ished bui ld ing and the cost  o f  demol i t ion thereof ,

when in the course of a trade or business real property is

purchased, depends on the intention of the purchaser at the t ime

of the purchase. When the purchaser intends to ' inrrnediately

or subsequently demolish the building on the property, no deduc-

t ion is  a l lowed under  sect ion 165(a)  of  the In ternal  Revenue Code.

(Treas.ury Regulat ions Reg .  $1.  16 5-3 (a)  (1)  )  .



)

B.  That  s ince pet i t ioner ,  Aul ton E.  Haney,  Knew the

condi t ion of  the bui ld ing pr ior  tb  i ts  purchase and d id

in tend to  demol ish the bui ld ing on or  a f ter  i ts  purchase,

no deduct ion for  such demol i t ion or  the cost  thereof  is

avai lab le pursuant  to  Conclus ion of  Law "A" ,  above.

C.  That  the pet i t ion of  Aul ton E.  Haney is  denied and

the  No t i ce  o f  De f i c i ency  i ssued  Apr i l  1 ,  1968  i s  sus ta ined .

DATED: Albany, New York
Augus t  22 ,  L977

STATE TAX COMMISSION

\

\11*ffi. \G,.^^^--
CO}E{ISSIONER

MTMTSSIONM


