
STATE OF NEI^I YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

ROBERT J. GURNEY & GT-ORIA E. GURNEY

For a Redetermination of a Deficiency or
a Revl -s ion of  a Determinat lon or  a Refund

AFFIDAVIT OF I"IAILING

ii.3"""ag8,ah, El"1oJtg ) 22 of the
Tax Law for the Year(s) or PrggiX{dQ)
l g6? ,  1964 ,  1965

State of  New York
County of Albany

Marsina Donnini

she is an employee of the

age, and that on the 15th

Not ice  o f  Dec is ion
and Gloria E. Gurney

Gmsegxtaoixx><qfi)

by enclosing a true copy thereof in a

as fol lows: I4r. and Mrs. Robert

,  being duLy sworn, deposes and says that

Department of Taxat ion and Finance, over 18 years of

day of July , 1977 , she served the within

by (cert i f ied) mai l  upon Robert  J.  Gurney

the pet l t ioner ln the within proceeding,

securely seaLed postpald wrapper addressed

J Gurney
988 5th Ave.
New York, NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f lce or off ic lal  depository) under the excluslve care and custody of

the United States Postal  Service within the State of New York.

Thar deponent further says that the said addressee is the (ueprn'rcllHt*.iccx

g{xnt*) pet i t ioner herein and that the address set forth on said l rrapper is the

last known address of the (refnx*eofirt*rer:ofxtfoe) petltloner.

Sworn to before me this

of July

rA- 3 (2 /7 6)

,  L977.



-

STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

ROBERT J. GURNEY & GLORIA E. GURNEY

For a Redeterminat ion of  a Def ic iency or
a Revtsion of a Det.errnination or a Refund
of Personal Income
Taxes under  Ar t i c le (q)  22 of the
Tax Law for the Year(s) or tfrklg$(*)

1q6?  19611  1965

State of New York
counEy of Albany

Marsina Donnini

she is an employee of

age, and that on the

Not ice of  Decis ion

,  being duly sworn, deposes and says that

the Department of Taxat ion and Flnance, over 18 years of

by (cert i f ied) mai l  upon Morton Levine

the pet l t ioner ln the within proceedlng,

securely sealed postpald wrapper addressed

/.l- >\ \
, re77. // t (2<.*'--.-^, / )F--**'

AFFIDAVIT OF MAILING

15th day of July ,  L9 7 7, she served the wlthin

( representat ive of )

by enclos ing a t rue copy thereof  in  a

as fol lows: Morton Levine, Esq.
L22 East 42nd St.
New York, NY

and by depostt ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

t ,he United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said wrapper is the

last lcnorsn address of the (representat ive of the) pet i t loner.

Sworn

15rh

before me thisto

d a y

rA-3 (2/76)

f Jnly



STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

July L5, Lg77
J A M E S  H .  T U L L Y  J R , ,  P R E S I D E N T

N 4 I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

Mr.
988
New

and Mrs, Robert
Sth Ave.
York, t{Y

J. Gurney

Dear Mr. and }tra. Gurneyl

Please take notice ̂of the DECISION . .
of the State Tax Commission-enc-IoSdd herewith'

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(;)  690
proceeding in court to revidiv ai 

-aEverse 
decision by the State Tax

Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 mnthe
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New
referred to the proper authority for

Yoft L2227. Said inquiries will be
reply.

Petitionerts Representative

Taxing Bureau's Representat ive

bul B. Coburn
Supenrietng tax Heartng Offlcer

TA-r .L2  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter the Pet i t ions

ROBERT J. GURNEY

for  Redeterminat ion of  a  Def ic iency
for Refund of Personal Income Tax 

-

under Art icle 22 of the Tax Law for
the Years L963,  L964 and L965

and of

GLORIA E. GURNEY

for Redetermination of a Deficiency
for Refund of Personal Income Tax
under Art icle 22 of the Tax Law for
the Years L963 and L964.

o f

o f

or

or

DECIS ION

Robert  J .  Gurney,  res id ing at  988 Fi f th  Avenue,  New york,

New York,  f i led a pet i t ion for  redeterminat ion of  a  def ic iency

or  for  re fund of  personal  income tax under  Ar t ic le  22 of  the

Tax  Law fo r  t he  yea rs  L963 ,  L964  and  L965 .  (F i l e  No .  01875) .

Glor ia  E.  Gurney,  res id ing at  988 Fi f th  Avenue,  New york,

New York,  f i led a pet i t ion for  redeterminat ion of  a  def ic iency

or for refund of personal income tax under Art iele 22 of the

Tax  Law fo r  t he  yea rs  1963  and  L964 .  (F i l e  No .  01875) .

The representat ive for  the pet i t ioners,  in  wr i t ing,  waived

a formal hearing and requested that a decision be rendered by

the Tax Cournission based upon the record contained in the f i le.

Af ter  due considerat ion of  sa id record,  the State Tax Conrn iss ion

renders the fol lowing decision.
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ISST'ES

I. trr lhether the petit ioners are entit led to a net capital-

loss carryover deduction, which was not al lowed on their Federal

income tax return for the same period.

II.  Whether a husband and wife who f i le a joint Federal

income tax return, but elect to f i le separate State income tax

returns,  are requi red to  compute the i r  New York adjusted gross

incomes separate ly .

I I I .  Wtrether  sect ion 654(c)  (3)  o f  the Tax Law appl ies to  the

allowanee of a carryover loss deduction, where the deduction is

not al lowable for Federal income tax purposes.

FINDINGS OF FACT

1.  Pet i t ioners,  Rober t  J .  Gurney and Glor ia  E.  Gurney,  h is

wi fe ,  f i led jo in t  Federa l  i -ncome tax returns for  L962,  L963,  L964

and 1965.  They f i led separate New York State res ident  income tax

returns on combined forms (Form IT-208)  for  the years L962,  L963,

L964  and  1965 .

2.  The pet i t ioner ,  Rober t  J .  Gurney,  had repor ted on h is

Federal returns in previous years, capital gains made on the sale

of  capi ta l  s tock on the insta l lment  bas is .  The sa le was made in

1955,  the year  in  which the pet i t ioners were nonres idents.  For

the year  L962,  the pet i t ioners,  whi le  being New York State

res idenLs,  and repor t ing a capi ta l  ga in on Lhei r  Federa l  re turn,

repo r ted  a  cap i ta l  l oss  o f  $ f21 ,955 .68  on  Lhe i r  New York  S ta te

tax returns.  On the Federa l  reLurn for  the year  L962,  the pet i t ioners
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deducted in ful l ,  losses which amounted to $243,923'33 when

ne t ted  aga ins t  an  i ns ta l lmen t  ga in  o f  $280 ,152 .55 ,  wh ich

re lated to  1955 when they were nonres idents.  Ih is  resul ted

in  a  r epo r ted  ne t  cap i t a l  ga in  o f  $18 ,120 .60 '

3. For the yeal 1963 (the last year of the instal lments

received by pet i t ioners,  and exc luded for  New York State tax

purposes) ,  the peLi t ioners deducted the capi ta l  ga in and $1,000'00

f rom the capi ta l  loss c la imed in  1962 as a carryover  loss deduct ion '

For the years Lg64 and 1965, the petit ioners deducted Ehe gains

and a lso $1,000.00 f rom the cat tyover  loss f rom L963.  For  the

years 1963 ,  L964 and 1965,  the pet i t ioners repor ted gains on the i r

Federal income tax returns.

4.  on February 20,  L967,  the Income Tax Bureau issued a

Statement of Audit Changes against the petit ioner, Robert J'

Gurney, disal low'ing net caPital loss carryover deductions of

$9 ,152 .22 ,  $53 ,544 .54  and  $59 ,258 .92  f o r  t he  yea rs  1963 ,  L964

and 1965,  respect ive ly .  As a resul t ,  addi t ional  income tax was

imposed  i n  t he  amoun ts  o f  $795 .09 ,  $4 ,678 .2L  a r rd  $5 ,925 -89  f o r

the  respec t i ve  yea rs  1963  th rough  L965 ,  p lus  i n te res t  o f  $955 '41 '

Accord ingly ,  a  Not ice of  Def ic iency was issued tota l l ing

$L2 ,354 .60 .  The  pe t i t i one r ,  Rober t  J .  Gurney ,  t ime ly  f i l ed  a

petit ion for redetermination or for refund of said deficiency.
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5. On Febrrnry 2A, L967, the Income Tax Bureau issued

a Statement  of  Audi t  Changes against  the pet i t ioner ,  Glor ia  E.

Gurney,  d isa l lowing net  capi ta l -1oss carryover  deduct ions of

$3 ,706 .34  f o r  L963  and  $3 ,352 .44  f o r  1964 .  As  a  resu l t ,  add i t i ona l

income tax was imposed in  the amounts of  $ f74.09 and $335.24

fo r  t he  respec t i ve  yea rs  L963  and  L964 ,  p lus  i n te res t  o f  $66 .89 .

Aceord ingly ,  a  Not ice of  Def ic iency was issued tota l l ing $576.22.

The pet i t ioner ,  Glor ia  E.  Gurney,  t imely  f i led a pet i t ion for

redeterminat ion or  for  re fund of  sa id def ic iency.

6.  The net  resul t  o f  the capi ta l  t ransact ions repor ted by

the pet i t ioners on the i r  jo in t  L962 Federa l  re turn was a capi ta l

ga in.  No net  capi ta l  loss carryover  was establ ished for  Federa l

tax purposes.  The pet i t ioners repor ted net  capi ta l  ga ins on

their Federal income tax reLurns for the years L963, L964 and

L965 .

CONCLUSIONS OF LAtrf

A. Ihat the petit ioners are not entit led to a net capital-

loss carryover deduction, where a similar deduction was not al lowed

on their Federal income tax return for the same period, within

the intent and meaning of section 6L2(a) of the Tax Law.

B. That where a husband and wife determine their Federal

income tax on a joint return but determine their New York income

taxes separately, they shal1 determine their New York adjusted
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gross incomes separate ly ,  just  as i f  the i r  Federa l  ad justed

gross incomes had been determined separate ly .  (Sect ion 6L2( t )

o f  t he  Tax  Law and  20  NYCRR 116 .6 ) .

C. That there is no provision in the New York State

Income Tax Law for the al lowance of a net capital- loss carryover

deduction based on the items of income and loss rePorted on

the New York State income tax return, within the intent and

meaning of  sect ion 654(c)  (3)  o f  the Tax Law.

D.  TLrat  the pet i t ions of  Rober t  J .  Gurney and Glor ia  E.

Gurney be and the same are hereby denied.

E. That pursuant to the Tax Law, interest shall  be added

to the total amor:nt unti l  paid.

DATED: Albany, New York

Ju l y  15 ,  L977

-/,

COI'{MISSION


