
. STATE. OF NEI,I YORK'
STATE TAX COMMISSION

In the l ' lat ter of  the Pet i t ion

o f
HERBERT L. and BEBE S. GROSS

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
of Personal Incorne
Taxes under Art ic le (S1 22

AFFIDAVIT OF MAILING

of the
Tax Law for the Year(x)<lnOoAx&{s} 1973

State of New York
County of Albany

Bruce Batchelor , being duly sworn, depoees and says that

xhe is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the lSthday of January , L977 , xhe served the withln

Not i ce  o f  Dec i s ion by (cert l f led) mal l-  upon Herbert  L.  and Bebe S.

Gross (epresexrco<tvrxotff the petitioner ln the within proceedlng'

by enclosing a true copy thereof in a secureLy seated postpald wrapper addressed

as fol lows: Herbert  L.  & Bebe S. Gross
64 F ie ld ing  Cour t
S o u t h  O r a n g e ,  N . J .  O 7 O 7 g

and by deposit ing same encl.osed in a postpald properLy addressed wrapper ln a

(posr off ice or off lc ial  depository) under the exclusive care and custody of

the United States PostaL Service within the State of New York.

That deponent further says that the sald addreaaee ts the (tltFExeill ntro€<

a&*he) petitloner herein and that the addrees set forth on sald lrrapper ls the

last knom address of the >(rcqoersxtadxmoe<roi petitloner.

Sworn

lB rh

to

d a y

before me thls

o f

I

rA-3 (2176)

January , L9 77



STATE TAX COMMISSION

STATE OF NEW YORK
. DEPARTMENT OF TA)(ATION AND FINANCE

rAX APPEALS BUREAU '

S T A T E  C A M P U S
A L B A N Y ,  N . Y .  1 2 2 2 ' 7

ilanuary 181 L917

A D O R E S S  Y O U R  R E P L Y  T O

TELEPH 'NE: , r , r ,  457 - I723

r'Herbert 
L. & Babe 8. Grou

6{ FLcldlng Cburt
South Orenge, N.O. O7O79

DGttr !{r. & I{rr. Grorss

Pl-ease take not ice of  the
of  the State Tax Commission

DECISION
enclosed herewith.

?Lease take further notice that pursuant to
Section(a) 690 of the Tax Law, anY
proceeding in court to review an adverse deci-
sion must be comrnenced within 4 monthr
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter relative
hereto rnay be addressed to the undersigned. They
wlll be referred to the proper party for reply.

Enc . Supervleor of Srell
Claimr Eearlnge

PetitLoner t s Representative :

Taxing Bureau's Representat ive:

rA -1 .12  (L176 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

HERBERT L. and BEBE S. GROSS

for a Redetermination of a Deficiency or
for Refund of Personal Income Taxes under
Ar t ic le  22 of  the Tax Law for  the year  L973.

DECISION

Pet i t i one rs ,  He rbe r t  L .  and  Bebe  s .  Gross ,  64  F ie ld ing  cou r t ,

South Orange,  New Jersey 07079,  f i led a pet i t ion for  redetermina-

t ion of a deficiency or for a refund of personal income tax under

Ar t i c l e  22  o f  t he  Tax  Law fo r  t he  yea r  L973 .  (F i l e  No .  3 -43010854) .

A small claims hearing was held before Joseph lvlarcus, Smal1

Cla ims Hear ing Of f icer ,  dL the of f ices of  the State Tax Conrn is ison,

Two world Trade center, Room 6531, New York, New york, of, July L4,

L976  a t  9 :15  A .M .  Pe t i t i one r ,  He rbe r t  L .  G ross ,  appea red  p ro  se ,

and for  h is  wi fe ,  pet i t ioner ,  Bebe S.  Gross.  The Income Tax Bureau

was  rep resen ted  by  Pe te r  C ro t t y ,  Esq . ,  ( I rw in  A .  LeW,  Esq . ,  o f

counsel )  .

ISSUE

Whether days

L. Gross, dur ing

Sta te .

worked at home in New

L973 were a l locable as

Jersey by pet i t ioner ,  Herber t

days worked outside New York
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FINDINGS OF FACT

1.  Pe t i t i one r ,  He rbe r t  L .  Gross ,  a  res iden t  o f  New Je rsey ,

was employed by F ischbach,  McCoach & Associates,  Inc. ,  management

consul tants ,  30 East  42nd Street ,  New York,  New York 10017.  In

L973 ,  he  rece i ved  wages  o f  $24 ,040 .00 .

2.  Pet i t ioner  t imely  f i led a New York State income tax return

( IT 203)  for  the year  L973.  0n November 24,  L975,  the Income Tax

Bureau issued a Statement  of  Audi t  Changes against  the pet i t ioner ,

imposing personal income taxes. The changes were based on the

Bureau ' s  d i sa l l owance  o f  pe t i t i one r ' s  a l l oca t i on  o f  i ncome based

on days worked at home as days worked outside of New York State.

In accordance with the aforementioned Statement of Audit Changes,

the Income Tax Bureau issued a Notice of Deficiency in the sum of

$1 ,  084 .50 ,  i nc l ud ing  i n te res t .

3 .  The ev idence ind icated that  a l l  o f  the out-of -s tate work

per formed by pet i t ioner  in  L973,  was per formed at  pet i t ioner 's  home

in  New Je rsey .

4.  Pet i t ioner  test i f ied that  the overr id ing considerat ions for

working at home were twofold. He stated that by working at home he

saved h imsel f  the t ime and cost  o f  conunutat ion.  He a lso ind icated

that under his terms of employment, he was required to perform his

serv ices at  whatever  locat ion best  conformed to the needs of  the work.

5 .  A l though  pe t i t i one r ' s  emp loye r ,  i n  a  l e t t e r  add ressed  to  the

Income Tax Bureau,  dated Apr i l  l ,  L975,  s tated that  the requi rement

to work aL home was one of the terms of employment, i t  was never
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suggested that  the work could not  be done at  the employer 's  o f f ice.

Since the work consis ted largely  of  compi la t ion and analys is  of

data developed by the petit ioner and other members of the f irm,

there was no demonstrat ion that  th is  work,  o f  necessi ty ,  had to

be done at  the pet i t ioner 's  home in  New Jersey.

CONCLUSIONS OF LAW

A.  Tha t  pe t i t i one r ,  He rbe r t  L .  Gross ,  d id  no t  pe r fo rm se rv i ces

for  h is  employer  outs ide of  New York State out  o f  necessi ty .  These

services \^rere performed there for his greater convenience, and the

income derived therefrom constitutes income attr ibutable to New York

State sources wi th in  the meaning and in tent  o f  sect ion 632(c)  o f  the

Tax Law.  The nature of  pet i t ioner 's  work was such that  i t  could have

been done at  the of f ice fac i l i t ies of  the employer  in  New York Ci ty .

B.  That  the pet i t ion of  Herber t  L .  and Bebe S.  Gross is  denied

and the Not ice of  Def ic iency issued for  the year  L973 is  susta ined.

DATED: Albany, New York
January  lB ,  L977

COMMISSION


