
STATE OI 'NEW YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

GEORGE M. GREGORY AND MARY L. GREGORY

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of  Personal  Income

AFFIDAVIT OF MAILING

Taxes under  Ar t i c le (x )  22 of  the
Tax Law for the Year(s) ou*Extod(x)
L967 and 1968.

Sta te  o f  New York
County of AlbanY

John Huhn ,  be ing duly sworn,  deposes and says that

; f re is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age ,  and  tha t  on  the  3 rd  day  o f  Oc tobe r  ,  L977 ,  * t e  se rved  the  w i th in

Not ice of  Decis ion by (cert i f ied) mail upon George M. Gregory &

Mary L. Gregory(:regl'exeood*Neoof) the petitioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

a s  f o l l o w s : Mr. & Mrs. George M. Gregory
40 Lawrence Lane
Bayshore, New York 11706

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (uqreoetDtrxlnae

gfuObm) pet i t ioner herein and that the address set forth on said r^rrapper is the

last known address of the (t€pxcs€ntafi{vg<pftGtle) petitioner.

Sworn to before me th is

3 rd  day  o f  Oc tobe r  ,  L977 .

rA-  3 (2 /7  6)



,"O'U OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

GEORGE M. GREGORY AND MARY L. GREGORY

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat , ion or  a Refund
of Personal Income

AFFIDAVIT OF MAILING

T a x e s  u n d e r  A r t i c l e F )  2 2 of  the
Tax Law for the Year(s) m<:C)exlod$)
1 9 6 7  a n d  1 9 6 8 -

Sta te  o f  New York
County of Albany

John Huhn ,  be ing duly sworn,  deposes and says that

xhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age,  and tha t  on  the  3rd  day  o f  October  ,  L977,  xhe served the  w i th in

Not ice  o f  Dec is ion  by  (cer r i f ied)  ma i l  upon Ber t ram Geze l te r

(representat ive of)  the pet i t ioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as follows: ffli:;-.Tff*:', 
cPA

75 Maiden Lane
New York, New York 10038

and by deposi t ing same enclosed in  a postpaid proper l -y  addressed wrapper  ln  a

(post  o f f ice or  o f f ic ia l  deposi tory)  under  the exc lus ive care and custody of

t he  Un i ted  S ta tes  PosEa l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

o f  rhe )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  i s  t he

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  peL i t i one r .

Sworn to before me th is

3 rd  day  o f  Oc tobe r

rA-3 (2/76)

,  L977 .



J A M E S  H .  T U L L Y  J R . ,  P R E 5 I O E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW VONX

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Ostobrr tr 197?

t&. * tilrr. Oroggrr H. Orrgcrlt
{O laurrn& lan.
Slnlrmr, iltr fork lt?OG

Orar llf" & tBi. Qrrg('ryr

Please take notice of the DrcISIef
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight
level. Pursuant to section(f) 690

of review at the administrat ive
of the Tax Law, anY

proceeding in court to review an adverse decision by the State Tax

Commission can only be inst i tuted under Art ic le 78 of the Civi l

Practice Laws and Rules, and must be commenced in the Supreme

Court of the State of New York, Albany County, within { Ctntbt
fiom the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in

aciordance with this decision may be addressed to the Deputy

Commissioner and Counsel to the New York State Department of

Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be

referred to the proper authority for reply.

rraha o. Ioll|Gtrto
PLttgtor
fia* $6nalt nrr.cu

cc: Pet i t ionerts Representat ive

Taxing Bureau's Representative

TA-1  . r2  (6 /77)



STATE OF NEbI YORK

STATE TAX COMMISSION

In the Matter of the Perit ion

o f

GEORGE M. GREGORY AND MARY L. GREGORY

for Redetermination of a Deficiency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Yeats
L967 and 1968,

DECISION

George M. Gregory and Mary L. Gregory, 40 Larlvrence Lane,

Bayshore,  New York LL706,  f i led a pet i t ion for  redeterminat ion

of a deficiency or for refund of personal income tax under

Ar t ic le  22 of  the Tax Law for  the years 1967 and 1968.

(F i l e  No .  0 f254 ) .

A formal hearing was held before Nigel G. Wright, Hearing

Off icer ,  4E the of f ices of  the State Tax Commiss ion,  80 Centre

Street ,  New York,  New York,  oD June 5,  L973 at  9 :15 A.M.  The

pet i . t ioners appeared by Ber t ram Gezel ter ,  CPA of  B i l ler  and

Snyder. Ihe Income Tax Bureau appeared by Saul Heckelman, Esq.

( James  A .  Sco t t ,  Ese . ,  o f  counse l ) .

ISSUE

t lhe.ther petit ioners were entit led to claim different net

operating loss carryback deductions for New York State income

tax purposes, than for Federal income tax purposes.
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FINDINGS OF FACT

1. Petit ioner George M. Gregory was a partner in the

firm of Gregory and Sons, a partnership engaged in the security

brokerage business in New York City. In 1969, the f irm

susta ined a substant ia l  bus iness loss,  and pet i t ioner  George M'

Gregory reported his share of this loss on the joint L969

Federal and New York State resident income tax returns which

he f i led with his wife, petiLioner Mary L. Gregory'

2. On their Lg6g Federal returrl ,  peti t ioners reported

a  nega t i ve  Federa l  t axab le  i ncome o f  $2 ,0L2 ,709 .00 .  Pe t i t i one rs

fi led an application for refr:nd of Federal income tax based on

the carryback of net operating loss fot L969. They received a

Federal refund in the amount of tax previously paid on the

Lg67 Federa l  raxable income repor ted of  $278,744.00.  The

petit ioners did not aPply for or receive Federal income tax

refunds for the years 1966 or 1968, 8s they reported a negative

taxable ineome for each said year. The computation of the

Federal net operating loss deduction is not in dispute.

3. On their L969 New York State personal income tax return'

petitioners calculated their New York taxable income to be the

nega t i ve  amor :n t  o f  $1 ,935 ,744 .88 .  They  a l so  repo r ted  nega t i ve

New York taxable income on their L966 New York StaLe income

tax return. Petit ioner George M. Gregory reported posit ive
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New York State taxable income of  $3S4,694.3L on h is  separate

Lg67 New York return and petit ioners reported a posit ive New

York taxable income of  $ f47,820.00 on the i r  jo in t  amended 1968

New York State income tax return.

4.  Pet i t ioners ca lcu lated d i f ferent  net  operat ing loss

carrybacks, regarding the years L966, L967 and L968, for New

York State purposes than for Federal purposes. They also

claimed deductions for the years 1967 arrrd L968 and applied for

refunds of New York personal income tax for the years 1967 and

1968 .

5. Petit ioners contended that since they were required

to mod.ify their Federal income for the year of the net operating

loss by the mod.if ications required under sections 6f2(b) and (c)

of the Tax Law, they should be permitted to comPute a New York

net operating loss different in amount from the Federal net

operating loss, so as to take into account the New York modif ica-

t ions. Petit ioners proposed that in computing the amount of

the New York net operating loss for the loss year, their Federal

raxable income should f irst be modif ied by the modif ications

required by sections 6f2(b) and (c) of the Tax Law, before applying

the modi f icat ions requi red t rnder  sect ions L72(d)  (2)  (3)  and (5)  o f

the Internal Revenue Code. The amor"mt of the New York net operating

loss computed in this manner would then be applied, in ful l ,  in
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the first carryback year against the Federal taxable income

for said year, 4s modif ied in accordance with the requirements

of  sect ions 6L2(b)  and (c)  o f  the Tax Law.  This  would be done

before applying the modif ications required by sections

L72(d)  (2)  (3)  and (5)  o f  the In ternal  Revenue Code.  The por t ion

of the New York net operating loss not applied r:nder this

method on the New York return, in the f irst carryback year,

would then be applied in a similar manner in the next carryback

year or years.

6. In computing the part ial refund of L967 New York personal

income tax allowed to petitioners by the Income Tax Bureau, in

connect ion wi th  the 1969 Federa l  net  operat ing loss,  the deduct ion

allowed for 1967 was l imited to the amounl of the posit ive Federal

Eaxable income for  the year  L967 of  $278,744.39.  Af ter  th is

deduction, the petitioners had remaining New York taxable income

fo r  L967  o f  $ f05 ,949 .92 .

CONCLUSIONS OF LAW

A. That the amount of net operating loss and the port ion

thereof al lowable as a deduction in each of the carryback years

is determined in accordance with Lhe provisions of the Internal

Revenue Code. The port ion of the net operating loss al lowable

as a carryback deduct ion is  l imi ted (under  sect ion L72(b)  (2)  o f

the Internal Revenue Code) to the amount of the modified taxable

income computed thereunder, and this modif ied taxable income for
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such a year may not be less than zero. Itre port ions of the net

operating loss al lowed as deductions in the carryback years were

ded.uctions used in recomputing pet, i t ioners' Federal adjusted

gross income for said years. Therefore, the amounts al lowed as

carryback d.ed.uctions for Federal income tax purposes would also

be the amounts permitted for New York State income tax purposes

within the meanincr and intent of Art icle 22 of the Tax Law. fhe

Tax Law makes no provisj-on wtrich would al1ow a net operating loss

deduction, G carryback or carryover deduction, which exceeded

the al lowance for Federal income tax purposes.

B. Ttrat the petit ion and ttre claims for refund of peti-

t ioners, George M. Greqory and Mary L. Gregory, are denied' and

the Not ices of  Par t ia l  Refund Al lowance issued JuIy  26,  L9 '7L are

susta ined.

DATED: Albany, New York

October 3, L977

STATE TAX COMMISSION

COMMISSIONER

COMMISSIONER



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

October  3,  1977

I\4r. & Ivlrs. George M. Gregory
40 Lawrence Lane
Bayshore, New York 11706

Dear Mr. & Mrs. Gregoryz

Please take notice of the DECISION
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of review at the administrative
level .  Pursuant to sect ion(x) 690 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 months
from the date of this notice.

lnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

/mn"Xi),*/ [ ,
,/ri)- 

":: .- " ; --. :' ' l ' r:t*"-':)--

(z Jvl;,,{t{. sollecito
Director
Tax Appeals Bureau

Petitioner's Representative

Taxing Bureau's Representative

TA-r . r2 (6/77)



STA1E OF NEW YORK

STA1E TA)( COMMISSION

In the Matter of the Petltton

o f

GEORGE M. GREGORY A}ID }T,,ARY t. 6RE@RY

for Redetermtnatlon of a Deflciency or
for Refund of Personal Ineome Tax under
ArtLcle 22 of the Tax Law for the Yeare
L967 and L968.

DECISION

George M, Gregory and Mary L. Gregory, 40 Lalarence Lanc,

Bayshore, New York U706, flLed a petttlon for redetetmlnaElon

of a deficlency or for refund of pereonal lncome tax under

Artlcle 22 of the Tax Law for the years L967 and 1968,

(F t le  No.  01254) .

A fornal hearing wag held before Ntgel G. I{rlght, Hearlng

OffLcer, at the offleee of the State Tax ConnnLeelon, 80 Ccntre

Street, Nery York, New York, or Jrnre 5, 1973 at 9:15 A.l '1. Ttre

petlt loners appeared by Bertram GezeLter, CPA of Bll ler and

Snyder. lhe Income Tax Bureau appeared by Saul Heckelman, Esq.

(James A.  Scot t ,  Esq. ,  o f  counseL) .

ISSUE

I'lhether petltl.oners were entltl-ed to claln dlfferent net

operatl.ng Loee ca*yback deductlong for New York State income

tax purpoees, than for Federal lncore tax purPoses.



FI,NDINCS FACT

1. Petltloner George M, Gregory ltas a partnsr ln ths

ffum of Gregory and Sons, a partnerahlp engaged !n the secrrLty

brokerage buslnesa in New York clty. In 1969, the ffum

sustalned a substantLal buelnese 1ose, and PetLtloner George M.

Gregory reported hlo ehare of thia Logc on thc Jolnt 1969

Federal and Naw York State recldent tncome tax r€turna whlch

he ft led wtth hle wLfe, Pef*t[gner':Mary.L. Gregoty'

2. On thelr Lg6g Federal return, peCltloners r€Ported

e negatlve Federal. taxsble Lncome of $2,012,709.00' Pctlt ionere

flLed an appltcation for refrrnd of Federal income tax baeed on

the carrybaek of net operettng Loeg for 1969. Tlrcy recelvcd a

Federal refirnd ln the auount of tex prev{.ourly'pa{d on ths

Lg67 Federal taxable lncome reported of $2781744.00. The

pettttonere did not apply for or recelve Federal lncome tax

refunde for the years 1966 or L968, 88 they reported a negatlve

taxable J,ncome for each sald year' The eostPuletlon of tho

Federal net operatlng Loce deductlon le not ln dlapute

3. On theLr L969 New York State personal income tax rsturn'

petltLonerg calculated thelr New tork taxable lncome to be the

negatlve emount of $1,,935 ,744,88, t]xey aLeo f,aported negetlve

NeIf, York taxabLe income on thelr 1966 New York State lncome

tex return. PetLtloner George M. Gregory reported Posltl've

2-
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New york State taxable {.ncome of $384, 694.31 a*]fule -tApareg6:ri.''-.:

Lg67 New York return and petlt!.oners reported I Postttve New

York taxabLe lneoue of $147,820.00 on their Jotnt amended 1968

New York State income tax retutn.

4. Petltlonera ca}culated dlfferent neg oPeratLng loea

earrybacks, regardLng the yeare 1966, 1967 and 1968, for Ncw

York State Purposes ttran for Federal PurPoges. Ttroy e'fug'

clalmed deductlone for the years Lg67 and 1968 and applled for

refr.urde of New York personal lncome tex for the yeare l'967 and

1968.

5. PetiCioners contended that elnce they ltere requtred

to nodify ttrelr Federal income for the year of tho net €pefating

lose by the nodtflcatton6 r6guLred rrnder secelbng 6ltft) and (c)

of the Tax Law, they ehould be pemLtted to compute a Nerr York

net operatlng loae dLfferent ln arcunt from tha Fcdsral r1et

operatl.ng loae, 8o 88 to take lnto accotrlrt the New York rnodlflca-

t tons"Pet l . t1onergproposedthat1ncomput1ngthea@rmtof

the New York nGt oPeratlng losa for the toar year, thcLr Federdl

taxabLe Lneome ehould fl-ret be mdtfLed by the uodtf,tcatlons

requlred by seetlorrs 612(b) and (c) of the Tsx Law,- befora.,applytng

rhe modLftcarLons requ{red rnrder sactlons 172(d)(2)(3) and (5) of 
:

the Internal Revanue Code. lhe amr.rrt of the New York nGt"oPeratlng

loee computed ln thta mann€r would then be applled, ln full', lu'
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the fLrst carryback year agalnet the Federal taxable Lncome

for sald year, &B srodlfled in accordance wlth the requtrenents

of eectl.ons 612(b) and (c) of the Tax Law. Ttrls would be done

before applylng the nodlflcattone requLred by Eectlons

L72 (d) (2) (3) and (5) of the Inte1a1al Revenue Code. The portton

of the New York nat operatl-ng loee not aPPlled under thls

method on the New York return, in the firet carryback year,

would then be appLled ln a slmllar manner ln the next carrybaek

year or years

6. In couputtng the partial refi.rrd of Lg61 New York Personal

Lncome tax allowed to petltl.oners by the Income Tax Bureau, ln

corurection wlth the 1969 FederaL net operatlng logc, the deductlon

alLowed for 1967 was llnlted to the amount of the posltlve Federal

taxable lncome for the year L967 of $278,744.39. After thLs

deductlon, the petLtLonere had rematntng New York taxable lncoue

fo r  1967  o f  $105 ,949 ,92 ,

CONCLUSIONS OF I.AW

A. Thet the amount of net operatlng loso and the Portlon

thereof al,lowable as a deductLon ln each of the carryback years

ls determlned ln accordance wLth the provlglons of the Intetnal

Revenue Code. Ttre portlon of the net operating loes allowabLe

as a carryback deductLon is ltntted (under sectlon L72(b) (2) of

the Internal Revenue Code) to the amount of the rcdLfled taxable

income eomputed thereunder, and thls rnodlfled taxable lncme for
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such a y€ar mily not be lEss than zero, lhe lprtlonc of the net

oporatLng loas allqred ag deductlons tn the earrybtck yeart werc

dsductLone uaed Ln reeonrputlng petLtlonera' Federal adJuatcd

grosc Lncqne for sald yearu. firereforer the amounta allowed as

carrybaek deductLons for Federal lncone tax purpoaeg would alro

be the amotrntc permtltted for New York Stat€ lncone tax purtrtots!

t+lthln the meanlng and lntent of Artiel.e 22 of the Tax Law. 1[he

Tax law makeg no pronLsLon whlch would allorr a nct operatLng lore

doductLon, c carryback or carryover deductLon. *rt.ch exeeedqd

the allowance for F'ederal inEmre tax trxrrpoaet.

B. lFhat the petltl,on and the clalms for refund of trreti-

tLonerg, @orge I't. Grogory and lrlar1z L. Gregory, are denlcd and

the Noti.ces of PartLal Refund Allqrance tcsued.7uly 26, 1971 arc

gugtalned.

OATED: Albunyr New York
October  3 ,  1977

COtlDlfSSIOIVAR
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