
STATE OF NEW YORK
STATE TAX COMMISSION

In the l" lat ter of  the Pet i t ion

o f
RALPH EONOMO

and
BENJAMIN GOODMAN

For a Redeterminat ion of a Def ic iency or
a Revision of a Determlnat ion or a Refund
of Personal Income
Taxes under Art ic le(r)  22 of the
Tax Law for the Year(s) 5x><PentE*{s}
L 9 6 4 ,  1 9 6 5  a n d  L 9 6 6 .

State of New York
County of Albany

Marsina Donnini

she is an employee of the

age, and that on the 21st

Not ice  o f  Dec is ion

, being duly sworn, depoees and says that

Departrnent of Taxatlon and Finance, over 18 years of

by (certified) mail upon Ra1ph Bonomo

the pet i t ioner tn the within proceedlng,

securely seaLed postpald r trapper addressed

AFFIDAVIT OF MAILING

day of ,June , L9'7-l , she served the wlthin

0cXreoestaOdmexsdi

by enclos ing a t rue copy thereof  in  a

._,  "  -___ -  Mr.  Ralph Bonomoas  fo . t l ows :
43 The Hemlocks
Ros1yn Es ta tes ,  New York  11576

and by depostt ing same enclosed in a posupaid properly addressed wrapper ln a

(post of f ice or off ic ial-  deposi, tory) under the excluslve care and custody of

the United States PostaL Servlce within the State of New York.

Thar deponent further says that the said addressee ls the (xeryoer*rteiotre

>ll8<tl'b) petitioner herein and that the address set forth on sald lrrapper ls the

last known address of the (rcposrxtaC{,:r$o&*kc0 petltloner.

before me this

o f

t ,

Sworn to

2lst day

(2/to>

June ,  Lg77



STATE OF NNW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f
RALPH BONOMO

and
BENJAMIN GOODMAN

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat lon or a Refund
of Personal Income
Taxes under Art . ic le@) 22

AFFIDAVIT OF MAILING

of the

State of New York
County of Albany

Marsina Donnini  ,  being duly sworn, deposes and says that

she is an empLoyee of the Department of Taxat ion and Flnance, over 18 years of

age, and that on the 2LsL day of June ,  L977, she served the wlthin

Notice of Decision by (cert i f ied) nai l  upon Benjamin Goodman

'iT6 
i:' fs/,s'!",,a"" i'g [sa . 

oe*Exioo(s)

by enclosing a

as fol- lows:

*regrnsmO**rre<>qf) the petltl.oner tn the withln proceedingt

true copy thereof in a securety seaLed postpald wrapper addressed

Mr. Benjamin Goodman
9 Rogers Road
Great Neck, New York LLO24

and by deposit lng same enclosed in a poetpald properly addresged wrapper ln a

(post of f ice or off ic ial  depository) under the exctuslve care and custody of

the United States Poscal Service within the State of New York.

That deponent further says that the said addressee ls the (ceryxe.seotIl${rct<

ffi>tfix) petitioner herein and that the address set forth on said rrrapper ls the

last known address of the (ueryxesenXrxfire><d8xht) petitioner.

Sworn Lo before me this

2 l s t  daY  o f  June ,  L977 ,

rA-3 (2176)



STATE OF NEI,I YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f
RALPH BONOMO

and
BENJAMIN GOODMAN

For a Redeterminat ion of a Def ic iency or
a Revislon of a Determinat ion or a Refund
of Personal Income

AFFIDAVIT OF MAILING

Taxes under Art ic le($ 22 of the
Tax Law for the Year(s) oo<Plsx!o&(a)
L 9 6 4 ,  L 9 6 5  a n d  L 9 6 6 .

State of New York
County of Albany

Marsina Donnini  ,  being duly sworn, deposes and says that

she is an empLoyee of the Department of Taxat lon and Finance, over 18 years of

age,  and tha t  on  the  21s t  day  o f  June ,  L977,  she served the  w i th in

Notice of Decision by (cert l f led) nalL upon Isaac S. Canett i

by enclos ing a

as  fo l l ows :

(representat ive of)  the pet i t ioner ln the within proceedingt

true copy thereof in a securely sealed postpaid wrapper addressed

I saac  S .  Cane t t i ,  Ese .
475 Fi f th  Avenue
New York, New York 10017

and by depostt ing same enclosed in a postpaid properLy addressed wrapper in a

(post of f ice or off ic ial  depository) under the excluslve care and custody of

the Untted States Postat Service wiEhin the State of New York.

That: deponent further says that the said addressee is the (representattve

of the) pet i t ioner herein and that the address set forth on said wraPper is the

last knonn address of the (representat ive of the) pet i tLoner.

Sworn to before me th is

2 l s t  d a y  o f  J u n e  ,  L 9  7 7

rA-3 (2176>



STATE OF NEW YORK

DEPARTMENT OF TN(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Jtunc ll, 1977

A O O R E S S  Y O U R  R E P L Y  T OSTATE TAX COMM]SSION

r

TELEPHoNE: . , , , , {57. I?23

t{r. nrlph Eonoo
43 llhe H.nloclrtl
nlralyn Ertatea, Ncr Yorh 11576

Doar l,lr. Forwr

Ptease take notice of the DgC1SI€H
of the State Tax Conunission enclosed herewith,

Please take further notice that pursuant to
Section(t) 690 of the Tax Law, anY
proceeding in court to revielt an adverse deci-
sion must be cormnenced within 4 rcnthf
from the date of this not ice.

Inquiries concernlng the computation of tax
due or refund alLowed in accordance with this
decision or concerning any other matter relat ive
hereto rnay be addressed to the undersigned. They
wiLl be referred to the proper pa for l y .

V

Enc.

c c :

uirrvirlng lDax

Pet i t ioner 's  Repres

Taxing Bureauts Representat ive:

8.

'Hgarlng Offleer
E a E t - v e :

rA -1 .12  (L /76 )



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L E A N Y ,  N . Y .  1 2 2 2 7

ilnnc 21r L917

A O O R E S S Y O U R  R E P L Y  T O

T E L E P H O N E :  ( 5 . l 8 } 457-1723

r tlr. Brnjanln Coodnan
3 Rogorc Road
Orcat Hcek, treu xork 11024

DGar l,lr. Goodnanr

Please take notice of the DBCISIQI
of the State Tax Commission enclosed herewith'

Please take further notice that pursuant to

Section(!) 59O of the Tax Law' anY
proceeding in court to review an adverse deci-

sion must be cornrnenced within { rcrrthr
from the date of this not ice.

lnquiries concerning the computation of tax
due or refund atlowed in accordance with this
decision or concerning any other natter relat ive
hereto rnay be addressed to the undersigned, They

wilL be referred to the proper party for repLy.

E n c .

Very truly Yours'

Paul B. Colrrrn
girryrrvlglng rex
Hoarlnc Olticrr

Pet i t i one r ' s  Rep resen ta t i ve :  
-

Taxing Bureau t s RePresentative :

rA-1 .12  ( r176)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat ter  o f  the Pet i t ions

:  DECISION

for  Redeterminat ion  o f  a  Def ic iency  or
for Refund of Personal Income Tax under :
Art ic le 22 of the Tax Law for the Years
L 9 6 4 ,  L 9 6 5  a n d  L 9 6 6 .  :

Pet i t ioners,  Ralph Bonomo, 43 The Hemlocks,  Roslyn Estates,

New York LL576,  and Benjamin Goodman,  9 Rogers Road,  Great  Neck,

New York LLO24,  f i led pet i t ions for  redeterminat ion of  a

def ic iency or  for  re fund of  personal  income tax under  Ar t ic le

22 of  the Tax Law for  the years L964,  L965 and L966.  (F i le  Nos.

01121  and  01120 ) .

A formal  hear ing was held before Michael  A lexander ,  Hear ing

Off icer ,  a t  the of f ices of  the State Tax Commiss ion,  Two Wor ld

Trade Center ,  New York,  New York,  oD November 15,  L976 at  l :30

p.m.  The pet i t ioners,  Ralph Bonomo and Benjamin Goodman,

appeared by Isaac S.  Canet t i ,  Esq.  The Income Tax Bureau appeared

by  Pe te r  C ro t t y ,  Esq .  ( James  A .  Sco t t ,  Esq .  o f  counse l ) .

o f

RALPH BONOMO
and

BENJAMIN GOODMAN
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ISSUE

Whether income received from the operations of Tri Con-

t inenta l  Sales Co. ,  a  par tnership between the pet i t ioners,

each as a t rustee under  t rust  agreements for  the i r  ch i ldren,

was income at t r ibutable to  the t rustees as ind iv iduals ,  and

subject to personal income tax.

FINDINGS OF FACT

l .  Petit ioners, Ralph Bonomo and Benjamin Goodman, were

issued statements of audit changes dated September 28, L97O,

ind icat ing personal  income tax due for  L954,  L965 and 1966 of

$LO,822 .75  and  $11 ,780 .16 ,  p l us  i n t e res t ,  r espec t i ve l y .

Accordingly, respeetive notices of deficiency in those amounts

were issued to the pet i t ioners on September 28,  L97O.

2. Petit ioners, Ralph Bonomo and Benjamin Goodman, were

the principal sharetrolders and ful l-t , ime employees of Republic

Commerc ia l  Corp. ,  wi th  of f ices at  L29O Avenue of  the Amer icas,

New York, New York. This corporation imported Japanese fabric

which was subsequently sold. Petit ioner, Ralph Bonomo, received.

wages  f r om tha t  co rpo ra t i on  o f  $36 ,000 .00  i n  L964 ,  $42 ,000 .00  i n

1965  and  $48 ,000 .00  i n  L966 .  Suc t r  wages  rep resen ted  v i r t ua l l y

a l l  o f  pet i t ioner ,  Ralph Bonomo's income as repor ted on h is  New

York State personal  income tax returns.  Pet i t ioner ,  Ralph
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Bonomo's wi fe ,  Ann B.  Bonomo, received wages f rom the same

co rpo ra t i on  o f  $5 ,870 .00  i n  L964 ,  $5 ,800 .00  i n  L965  and

S5 ,800 .00  i n  L966 .  Pe t i t i one r ,  Ben jam in  Goodman ,  rece i ved

wages f rom Martha Dean,  Inc. ,  wi th  of f ices at  the same address,

L29O Avenue of the Americas, New York, New York, in the same

amounts and for the same years as did petit ioner, Ralph Bonomo.

Such wages represented v i r tua l ly  a l1  of  pet i t ioner ,  Benjamin

Goodman's income reported on his New York personal income tax

returns for  the years L964,  1965 and 1956.  Pet i t ioner ,  Benjamin

Goodman's  wi fe ,  Barbara Goodman,  a lso received wages f rom Martha

Dean ,  I nc .  o f  $5 ,850 .00  i n  1964 ,  $5 ,400 .00  i n  L965  and  $5 ,800 .00

in  L966 .

3.  On May 20,  1963,  pet i t ioner ,  Ralph Bonomo, made a t rust

agreement with his wife, Ann B. Bonomo, wtrerein she was the

grantor of three trusts for her three children, the trustee

being petit ioner, Ralph Bonomo. The grantor irrevocably assigned

to the t rustee the t rust  proper ty ,  $100.00,  for  the purposes of

the t rusts  s tated there in to  be the prov is ion of  regular  income

and mater ia l  comfor ts  for  the ch i ldren dur ing the i r  l ives.  I \ ro

of the children were minors and did not have the capacity to

manage the i r  in terest ,  and one was approx imate ly  20 years of

age and was at tending co l lege and medica l  school  dur ing the years

in  ques t i on .
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4.  On May 2O, L963,  pet i t ioner ,  Benjamin Goodman,  made

a trust agreement with his wife, Barbara Goodman, wherein she

was the grantor of three trusts for her three minor chi ldren

who were without capacity to manage their interest, the trustee

being pet i t ioner ,  Benjamin Goodman.  The grantor  i r revocably

ass igned to the t rustee the t rust  proper ty ,  $100.00,  for  the

purposes of  the t rusts  which are ident ica l  to  those in  the

Trust  Agreement  descr ibed in  F ind ing of  Fact  r r3r t  above.

5. Both Trust Asreements provided that the trustee shall

pay the ent i re  net  income of  each of  the t rusts ,  annual ly ,  to

the benef ic iar ies of  the t rusts ,  and pay over  absolute ly  to

such benef ic iar ies at  aqe 40 the ent i re  corpus.  The t rustees

were empowered to borrow money for any purposes of the trusts,

or  inc identa l  to  the admin is t rat ion thereof ,  upon the i r  bond or

promissory notes as t rustee,  and were a lso empowered to  lend

money to any person or persons upon terms in suctr manner and

wi th secur i ty  as the t rustee deems advisable for  t t re  best  in-

terests  of  the t rusts  and the benef ic iar ies thereunder .

6.  On May 20,  1963,  Ralph Bonomo, as t rustee for  the three

trusts  for  h is  ch i ldren,  and Benjamin Goodman,  ds t rustee for

the three t rusts  for  h is  ch i ldren,  entered. in to a Par tnership

Agreement  for  t t re  purpose of  engaging in  the business of  sa les
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agen ts .  (See  F ind ing  o f  Fac t  "10 " ,  i n f ra ) .  The  pa r tne rsh ip

formed was ent i t led Tr i  Cont inenta l  Sales Co.  The pr inc ipa l

place of t tre partnership or the business was L29O Avenue of

the Amer icas,  in  the of f ices of  Republ ic  Commerc ia l  Corp. ,

for  which the business paid some rent  to  that  corporat ion.

(See  F ind ing  o f  Fac t  " 11 " ,  i n f r a ) .

7 .  The or ig ina l  capi ta l  o f  the par tnership was the

$200 .00  ass igned  to  the  t rus tees  f rom the  s i x  t rus ts .  Th i s

capi ta l  account  remained constant  for  the years in  quest ion.

B.  The Par tnership Agreement  prov ides,  in  paragraph 5

that  "Whenever  requi red in  the business of  the par tnership,

capi ta l  shal l  be contr ibuted by the f iduc iary  par t ies here in,

equal ly ,  and shal l  share in  par tnership prof i ts  and losses in

the same purpor t ion /Etc7. ' ,

9-  On May 24,  1963,  Ralph Bonomo and Benjamin Goodman,

as  t rus tees ,  f i l ed  a  Bus iness  Cer t i f i ca te  fo r  Pa r tne rs  fo r  T r i

Cont inenta l  Sales Co.  in  the of f ices of  the County Clerk,  New

York County.

I 0 .  A  M a y 31,  1963 le t ter  o f  agreement  between Tr i  Con-

Co .  and  T r i  Con t i nen ta l  Fab r i cs ,  I nc . ,  d ra f tedt i n e n t a l  S a l e s

by  the  l -a t te r ,

e x c l u s i v e  s a l e s

provided that the company was to serve as

agent in the United States of the products of
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the corporat ion 's  mi l ls  in  Japan,  for  a  commiss ion on net

sa les.  The so le bus iness of  the par tnership was to  handle

the sa les of  the fabr ics of  the corporat ion.  Capi ta l  p layed,

at  best ,  a  min imal  ro le  in  the conduct  o f  such business.  The

let ter  o f  agreement  d id  not  ind icate any awareness that  the

company was a par tnership of  t rustees.

1I .  Tr i  Cont inenta l  Sales Co.  had one pr imary sa lesman

who had some authority over other salesmen and in negotiat ing

pr ices wi th  customers and suppl iers .  Tota l  commiss ions paid

i n  L964 ,  L965  and  L966  we re  $15 ,990 .00 ,  $18 ,005 .50  and

$28 ,930 .00 ,  respec t i ve l y .  Ren t  pa id  by  the  pa r tne rsh ip  was

$L ,O4L .67  i n  L964 .  Tn  L965 ,  however ,  ren t  i s  comb ined  i n  an

entry  on the U.S.  Par tnership Return wi th  " t ravel ,  enter ta in-

men t  and  c le r i ca l "  and  w i th  " c le r i ca l  &  te lephone"  i n  L966 .

The  deduc t i ons  c l a imed  we re  $1 I , 712 .85  and  $11 ,500 .00 ,  r espec -

t ively. No evidence was adduced in regard to the company

having any c ler ica l  s taf f .  The two t rustees s igned checks and

oversaw and consul ted wi th  the pr imary sa lesman.

L2.  The par tnership d is t r ibuted income to the t rustees

who f i led the requi red f iduc iary  returns.  At l  taxes on the pro

rata por t ions of  the t rust  a t t r ibutable to  the ind iv idual  bene-

f i c i a r i es  were  pa id .
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13.  The ord inary income of  Tr i  Cont inenta l  Sa1es Co.  for

t he  yea rs  L964 ,  L965  and  1965  was  $43 ,427 .59 ,  $85 ,915 .23  and

F74 ,944 .03 ,  respec t i ve l y .  Th i s  i ncome was  d i v ided  equa l l y  be -

tween the two trustees.

L4.  Tr i  Cont inenta l  Sales Co.  received loans f rom the

benef ic iar ies of  the t rusts  of  the i r  d is t r ibut ive shares af ter

taxes had been paid.  Such loans compr ised a substant ia l  por t ion

of  the i r  d is t r ibut ive shares in  the years in  quest ion.  No ev i -

dence was adduced in  regard to  an actual  t ransfer  o f  the income

of  the par tnership t .o  the benef ic iar ies.

15.  T l .e  benef ic iar ies of  the t rusts  had loans payable to

them f rom the company of  958,194.66 on December 31,  L964,

$95 ,572 .73  on  December  31 ,  1955 ,  and  968 ,829 .93  on  December  31 ,

L966 .  The  cash  asse ts  o f  T r i  Con t i nen ta l  Sa les  Co .  was

$7 ,564 .65  on  December  31 ,  L964 ,  $54 ,474 .23  on  December  31 ,  L965 ,

and  $74 ,740 .93  on  December  31 ,  L966 .

L6 .  I n  L963 ,  T r i  Con t i nen ta l  Sa les  Co .  made  a  l oan  o f

S25 ,000 .00  to  Sco t t l ee  Ma in tenance  Corp . ,  a  co rpo ra t i on  engaged

in f loor  waxing and of f ice c leaning.  The balance due on th is

l oan  was  $19 ,000 .00  by  t he  end  o f  L964 ,  and  913 ,500 .00  by  t he

end of  1965.  No ev idence of  any secur i ty  or  o f  in terest  pro-

v i s ions  was  adduced .  Ano the r  l oan  o f  g I ,00O.0O was  made  in
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1953 to  Bann Rea l ty  Assoc ia tes .  The pr inc ipa ls  o f  tha t  company

were the wives of the two taxpayers ( the grantors of the trusts

invo lved here in )  and Norman Sch less ing ie r .  No ev idence o f  any

secur i ty  o r  o f  in te res t  p rov is ions  was adduced regard ing  th is

l o a n .

L 7 .  I n  L 9 6 4 ,  T r i  C o n t i n e n t a l  S a l e s  C o .  m a d e  a  l o a n  o f

$ 4 0 , 0 0 0 . 0 0  t o  R e p u b l i c  C o m m e r c i a l  C o r p .  ( F i n d i n g  o f  F a c t  " 2 " ,

supra) .  No reduc t ion  o f  th is  loan  occur red  in  the  fo l low ing

year nor was any evidence adduced as to the repayment,  securi ty

or  in te res t  ra tes  invo lved in  th is  t ransac t ion .

1 8 .  I n  L 9 6 5 ,  T r i  C o n t i n e n t a l  S a l e s  C o .  m a d e  a  l o a n  o f

$ 1 , 5 0 0 . 0 0  t o  M i s s  D a y n e  F a s h i o n s .  N o  e v i d e n c e  w a s  a d d u c e d  a s

to the terms or the repayment of this loan.

19 .  The loans  rece ivab le  o f  Tr i  Cont inenta l  Sa les  Co.  on

D e c e m b e r  3 1 ,  t o t a l l e d  9 2 6 , 0 0 0 . 0 0  f o r  1 9 6 3 ,  $ 5 9 , 0 0 0 . 0 0  f o r  L 9 6 4 ,

$ 5 5 , 0 0 0 . 0 0  f o r  1 9 6 5  a n d  $ 7 , 8 0 0 . 0 0  f o r  L 9 6 6 .

20 .  No sa la ry  o r  commiss ions  were  pa id  to  e i ther  t rus tee

in  the  years  in  ques t ion .

2L.  No in tent  was expressed to have the ch i ldren enter

the business or  to  induce such fu ture par t ic ipat ion.
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CONCLUSIONS OF I,AW

A. That  capi ta l  was not  a  mater ia l  income producing

factor  in  the par tnership,  Tr i  Cont inenta l  Sales Co.

B.  That  a fami ly  par tnership is  subject  to  par t icu lar

scrut iny,  and that ,  consider ing a l l  the facts ,  the t rusts

d id not ,  in  good fa i th  and act ing wi th  a bus iness purpose,

genuinely  in tend to  jo in  together  in  the present  conduct  o f

the enterpr ise and,  accord ingLy,  conduct  such business.

C. That the trusts were not the bona f ide members of the

partnership and that the income of the partnership was derived

from the services of the pet i t ioners, which income they con-

t ro l led  as  re la ted  and subord ina te  par t ies ,  u t i l i z ing  tha t

income in the form of loans by the benef ic iar ies to the company,

which in turn made loans to a corporat ion of which the two

husbands were the pr incipal shareholders, and to a company in

wh ich  the  two gran tors  were  pr inc ipa ls .

D. That the pet i t ioners, Ralph Bonomo and Benjamin Goodman,

as  ind iv idua ls ,  conducted  the  bus iness  o f  Tr i  Cont inenta l  Sa les

Co. and earned the income therefrom.

E. That the pet i t ioners, Ralph Bonomo and Benjamin Goodman,

each taxab le  on  one-ha l f  the  income o f  Tr i  Cont inenta l  Sa les
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F. That the petit ions of Ralph Bonomo and Benjamin

Goodman are denied and the not ices of  def ic iency issued

Sep tember  28 ,  L97O a re  sus ta ined .

DATED: Albany, New York
June  2L ,  L977

COMMISSIONER

STATE TAX COMMISSION

V\A"-IJ;.- \C,*-.^:
COMMISSIONER



STATE OF NEW YORK

DEPARTMENT OF TN(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

June  2L ,  L977

A O D R E S S  Y O U R  R E P L Y  T OSTATE TAX COMM]SSION

r

TELEPHoNE:  t5 t8 r  457 -L7  23

Mr. Benjamin Goodman
9 Rogers Road
Great Neck, New York LIO24

Dear Mr. Goodman:

Please take not ice of the DECISION
of the State Tax Commission enclosed herewith.

Pl"ease take further notice that Pursuant to
Section(x) 690 of the Tax Law, anY
proceeding in court to reviert an adverse deci-
sion must be comrnenced within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund attowed in accordance with this
decision or concerning any other matter relat ive
hereto mav be addressed
will be referred to the proper

Coburn
Enc.

c c :

upervising Tax

peririoner' s Repre".r,t#?9J,ing 
officer

Taxing Bureau I s Representative :

rA-1 .  12  ( r l7  6 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ions

o r

RALPH BONOMO
and

BENJAMIN GOODMAN

for  Redeterminat ion of  a  Def ic iency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Years
1964 ,  1965  and  1966 .

DECISION

Pet i t ioners,  Ralph Bonomo, 43 The Hemlocks,  Roslyn Estates,

New York LL576,  and Benjamin Goodman,  9 Rogers Road,  Great  Neck,

New York LLO24,  f i led pet i t ions for  redeterminat ion of  a

def ic iency or  for  re fund of  personal  income tax under  Ar t ic le

22  o f  t he  Tax  Law fo r  t he  yea rs  L964 ,  1965  and  L966 .  (F i t e  Nos .

01121  and  01 f20 ) .

A formal .hear ing was held.  before Michael  A lexander ,  Hear ing

Off icer ,  d t  the of f ices of  the State Tax Commiss ion,  Two Wor ld

Trad.e Center ,  New York,  New York,  on November 15,  Lg76 at  1 :30

p.m.  The pet i t ioners,  Ralph Bonomo and Benjamin Goodman,

appeared by Isaac S.  Canet t i ,  Esq.  The Income Tax Bureau appeared

by  Pe te r  C ro t t y ,  Esq .  ( James  A .  Sco t t ,  Esq .  o f  counse l ) .
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ISSUE

Whether income received from the orrerations of Tri Con-

t inenta l  Sales Co. ,  a  par tnership between the pet i t ioners,

each as a trustee und.er trust agreements for their chi ldren,

was income at t r ibutable to  the t rustees as ind iv iduals ,  and

subject  to  personal  income tax.

FINDINGS OF FACT

t .  Pet i t ioners,  Ralph Bonomo and Benjamin Goodman,  were

issued statements of  audi t  changes dated.  September 28,  L97Q,

i iraicating personal income tax due fotr Lg64, Lg65 and L966 of

$LO,822 .75  and .  $11 ,780 .16 ,  p l us  i n t e res t ,  r espec t i ve l y .

Accord ingly ,  respect ive not ices of  def ic iency in  those amounts

were issued to the pet i t ioners on September 28,  1970.

2. Petit ioners, Ralph Bonomo and Benjamin Goodman, v/ere

the principal shareholders and ful l-t ime employees of Republic

Commerc ia l  Corp. ,  wi th  of f ices at  L29O Avenue of  the Amer icas,

New York, Nev/ York. This corporation imported. Japanese fabric

which was subsequently sold.. Petit ioner, Ralph Bonomo, received

wages  f r om tha t  co rpo ra t i on  o f  $36 ,000 .00  i n  L964 ,  $42 ,000 .00  i n

1965  and  $48 ,000 .00  i n  L966 .  Such  wages  rep resen ted  v i r t ua l l y

a l l  o f  pet i t ioner ,  Ralph Bonomo's income as repor ted on h is  New

York State personal income tax returns. Petit ioner, Ralph
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Bonomo's wife, Ann B. Bonomo, received wages from the same

co rpo ra t i on  o f  $5 ,870 .00  i n  L964 ,  $5 ,800 .00  i n  L965  and

$5 ,800 .00  i n  L966 .  Pe t i t i one r ,  Ben jam in  Goodman ,  rece i ved

wages f rom Martha Dean,  Inc. ,  wi th  of f ices at  the same address,

L29A Avenue of the Americas, New york, New york, in the same

amounts and for the same years as did petit ioner, Ralph Bonomo.

Such wagies represented.  v i r tua l ly  a l l  o f  pet i t ioner ,  Benjamin

Goodmanrs income reported on his New york personal income tax

returns for  the years L964,  L965 and L966.  pet i t ioner ,  Benjamin

Goodman's wife, Barbara Goodman, also received wages from Martha

Dean ,  I nc .  o f  $5 ,B5O.OO in  Lg64 ,  $5 ,4OO.OO in  1965  and  $5 ,8OO.OO

in  1966 .

3.  on May 2Q, 1963,  pet i t ioner ,  Ralph Bonomo, made a t rust

agreement with his wife, Ann B. Bonomo, wherein she was the

grantor of three trusts for her three children, the t,rustee

being petit ioner, Ralph Bonomo. The grantor irrevocably assigned.

to the t rustee the t rust  proper ty ,  $100.00,  for  the purposes of

the trusts st,ated therein to be the provision of regular income

and material comforts for the chirdren d.uring their l ives. T\,vo

of Lhe children were minors and did not have the capacity to

manage their interest, and one was approximately 20 years of

age and was attending college and medical school during the years

in quest ion.
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4.  On May 20,  1963,  pet i t ioner ,  Benjamin Goodman,  made

a trust agreement with tr is wife, Barbara Goodman, wherein she

was the grantor of three trusts for her three minor chi ldren

who were without capacity to manage their interest, the trustee

being petit ioner, Benjamin Good.man. The grantor irrevocably

ass igned.  to  the t rustee the t rust  proper ty ,  $100.00,  for  the

purposes of  the t rusts  which are ident ica l  to  those in  the

Trust  Agreement  descr ibed in  F ind ing of  Fact  "3"  above.

5. Both Trust, Agreements provided that the trustee shaIl

pay the ent i re  net  income of  each of  the t rusts ,  annual ly ,  to

t t re  benef ic iar ies of  the t rusts ,  and.  pay over  absolute ly  to

such benef ic iar ies at  aqe 40 the ent i re  corpus.  The t rustees

were empowered. to borrow money for any purposes of the trusts,

or  inc id .enta l  to  the admin is t rat ion thereof ,  upon the i r  bond or

promissory notes as t rustee,  and were a lso empowered to  lend

money to any person or persons upon terms in such manner and

with security as the trustee deems advisable for the best in-

terests  of  the tnrs ts  and the benef ic iar ies thereunder .

6.  On May 20,  L963,  Ralph Bonomo, as t rustee for  the three

trusts for his chi ldren, and Benjamj-n Goodman, ds trustee for

the three t rusts  for  h is  ch i ldren,  entered. in to a Par tnership

Agreement for the purpose of engaging in the business of sales
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agen ts .  (See  F ind . i ng  o f  Fac t  " l o t ' ,  i n f ra ) .  The  pa r tne rsh ip

formed was ent i t led Tr i  Cont inenta l  Sales Co.  The pr inc ipa l

p lace of  the par tnership or  the business was L29O Avenue of

the Amer icas,  in  the of f ices of  Republ ic  Commerc ia l  Corp. ,

for  which the business paid some rent  to  that  corporat ion.

(See  F ind ing  o f  Fac t  "11 ' r ,  i n f ra )  .

7 .  The or ig ina l  capi ta l  o f  the par tnership was the

$200 .00  ass igned  to  the  t rus tees  f rom the  s i x  t rus ts .  Th i s

capi ta l  account  remained constant  for  the years in  quest ion.

8.  The Par tnership Agreement  prov ides,  in  paragraph 5

that "Whenever required in the business of the partnership,

capi ta l  shal l  be contr ibuted.  by the f iduc iary  par t ies here in,

equal ly ,  and shal l  share in  par tnership prof i ts  and losses in

the same purport ion / i iJ. "

9 .  On May 24,  1963,  Ralph Bonomo and Benjamin Goodman,

as  t rus tees ,  f i l ed  a  Bus iness  Cer t i f i ca te  fo r  pa r tne rs  fo r  T r i

continental sales co. in the off ices of the county clerk, New

York County.

lO.  A May 31,  1963 le t ter  o f  agreernent  between Tr i  Con-

t i nen ta l  sa les  co .  and  T r i  con t i nen ta l  Fab r i cs ,  rnc . ,  d ra f ted

by the latter, provided. that the company was to serve as

exclus ive sa les agent  in  the uni ted s tates of  the products  of
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the corporat ion 's  mi l ls  in  Japan,  for  a  commiss ion on net

sa les.  T1-e so le bus iness of  the par tnership was to  t randle

the sa les of  the fabr ics of  the corporat ion.  Capi ta l  p layed '

at  best ,  a  min imal  ro le  in  the cond.uct  o f  suct t  bus iness.  The

letter of agreement did not indicate any awareness ttrat the

company was a par tnership of  t rustees '

t t .  Tr i  cont inenta l  sa les co.  had one pr imary sa lesman

who ha6 some authority over other salesmen and in negotiat ing

pr ices wi th  cust ,omers and.  suppl iers . ,  Tota l  commiss ions paid

a

i n  Lg64 ,  Lg65  and  Lg66  we re  $15 ,990 '00 ,  $18 ,006 '50  and

" o

$28 ,930 .00 ,  respec t i ve l y -  Ren t ,  pa id  by  the  pa r tne rsh ip  was

$1,041.67 in  Lg64.  In  1955,  however ,  rent  is  combined in  an

entry  on the U.S.  Par tnership Return wi th  " t ravel ,  enter ta in-

ment  and c ler j -ca l "  and.  wi th  "c ler ica l  & te lephone" in  L966'

The ded,uct ions c la imed.  were Sl t  ,  7  L2 .85 and '  $1I ,  500 .  00,  resPec-

t ively. No evidence was ad.d.uced in regard to the company

having any c ler ica l  s taf f .  The two t rustees s igned checks and

oversaw and, consulted with the primary salesman.

L2. The partnership distr ibuted income to the trustees

who f i led, the required. f iduciary returns. All  taxes on the pro

rata port ions of the trust attr ibutable to the individual bene-

f i c i a r i es  were  pa id .
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13.  The ord inary income of  Tr i  Cont inenta l  Sales Co.  for

t he  yea rs  L964 ,  L965  and  1966  was  943 ,427 .59 ,  985 ,915 .23  and

$74 ,944 .03 ,  respec t i ve l y .  Th i s  i ncome was  d i v ided  equa l l y  be -

tween the two trustees.

L4.  Tr i  Cont inenta l  Sales Co.  received loans f rom the

benef ic iar ies of  the t rusts  of  the i r  d . is t r ibut ive shares af ter

taxes had been paid.  Such loans compr ised a substant ia l  por t ion

of  the i r  d is t r ibut ive shares in  the years in  quest ion.  No ev i -

dence was ad.duced in  regard to  an actual  t ransfer  o f  the income

of  the par tnership to  the benef ic iar ies.

15.  The benef ic iar ies of  the t rusts  had loans payable to

them f rom the  company  o f  958 ,194 .66  on  December  31 ,  L964 ,

A A ?

F95 ,572 .73  on  December  31 ,  1955 ,  and  968 ,829 .93  on  December  31 ,

L966 .  The  cash  asse ts  o f  T r i  Con t i nen ta l  Sa les  Co .  was

$7 ,564 .66  on  December  31 ,  L964 ,  954 ,474 .23  on  December  3L ,  L9G5 ,

and  $74 ,740 .93  on  December  31 ,  L966 .

16.  In  1963,  Tr i  Cont inenta l  Sales Co.  made a loan of

925 ,000 .00  to  sco t t l ee  Ma in tenance  co rp . r  a  co rpo ra t i on  engaged

in f loor  waxing and.  o f f ice c leaning.  The balance due on th is

l oan  was  $19 ,000 .00  by  t he  end  o f  L964 ,  and  g13 ,500 .00  by  t he

end of  1965.  No ev idence of  any secur i ty  or  o f  in terest  pro-

v is ions was ad.duced.  Another  loan of  g l ,o0o.00 was made in
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1963 to Bann Real ty  Associates.  The pr inc ipa ls  of  that  company

were the wives of the two taxpayers (the grantors of the trusts

involved.  here in)  and Norman Schless inger .  No ev idence of  any

secur i ty  or  o f  in terest  prov is ions was adduced regard ing th is

loan .

L7.  In  L964,  Tr i  Cont inenta l  Sales Co.  made a loan of

$40 ,000 .00  to  Repub l i c  Commerc ia l  Co rp .  (F ind ing  o f  Fac t  "2 " ,

supra).. No reduction of this loan occurred in the fol lowing

year nor was any evidence adduced as to the repayment, security

or  in terest  ra tes involved in  th is  t ransact ion.

18 .  I n  , nUU,  T r i  Con t i nen ta l  Sa les  Co .  made  a  l oan  o f

$1 ,500 .00  to  M iss  Dayne  Fash ions .  No  ev idence  was  adduced  as

to the terms or the repayment of this loan.

t9 .  The loans receivable of  Tr i  Cont inenta l  Sales Co.  on

December  31 ,  t o ta l l ed  $26 ,000 .00  f o r  1963 ,  $59 ,000 .00  f o r  L964 ,

$55 ,000 .00  f o r  1965  and  $7 ,800 .00  f o r  1956 .

20.  No salary  or  commiss ions were paid.  to  e i ther  t rustee

in the years in  guest ion.

2L.  No in tent  was expressed to have the ch i ld . ren enter

the business or  to  induce such fu ture par t ic ipat ion.



- 9 -

CONCLUSIONS OF I,AW

A. That capital was not a material income producing

factor  in  the par tnership,  Tr i  Cont inenta l  Sales Co.

B.  That  a fami ly  par tnership is  subject  to  par t icu lar

scrut iny,  and that ,  consider ing a l l  the facts ,  the t rusts

d. id  not , ,  in  good fa i th  and act ing wi th  a bus iness purpose,

genuinely  in tend to  jo in  together  in  the present  conduct  o f

the enterpr ise and,  accord ingly ,  conduct  such business.

C. That the trusts were not the bona f ide members of the

partnership and that the income of the partnership was derived

from the services of the petit ioners, which income they con-

t ro l led as re la ted and subord inate par t ies,  u t i l iz ing that

income in the form of loans by the beneficiaries to the company,

which in turn mad.e loans to a corporation of which the two

husbands were the principal shareholders, and to a company in

which the two grantors were pr inc ipa ls .

D. That the petit ioners, Ralph Bonomo and Benjamin Goodman,

as ind iv iduals ,  cond.ucted the business of  Tr i  Cont inenta l  Sales

Co. and earned the income therefrom.

E. That the petit ioners, Ralph Bonomo and Benjamin Goodman,

are each taxable on one-hal f  the income of  Tr i  Cont inenta l  Sales

Co .
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F. That the petit ions of Ralph Bonomo and Benjamin

Goodman are denied and the not ices of  def ic iency issued

Sep tember  28 ,  L97O a re  sus ta ined .

DAfED: Albany, New York
June 2L,  L977

STATE TAX COMMISSION

COMMISSIONER

COMMISSTONER


