
" STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  PeL i t , i on

o f

JULIAN H. GINGOLD

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Personal Income
Taxes under  Ar t i c le ( i0  Zz

AFFIDAVIT OF MAILING

of the
Tax Larnr for the Year(XXlQq)[BDOqik{O0

1e6q-

Sta te  o f  New York
County of A1bany

Mars ina Donnin i  ,  be ing duly sworn,  deposes and says that

she is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on the 26 day of  August  ,  L977 ,  she served the wi th in

Not ice of  Decis ion by (cer t i f ied)  mai l  upon Jul ian H.

Gingold {SE{l{66X$sf,X#XXUX} the petit ioner in the within proceeding,

by enclos ing a t rue copy thereof  in  a securel -y  sealed postpaid wrapper addressed

as fo l lows:  Ju l ian H.  Gingold
188 East B5ttr Street
New York, New York 1-OO2B

and by deposit ing same enclosed in a postpaid properl-y addressed \^trapper in a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the XfF.FfFEH[tr}mffiE

dfXf i I (HX pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the {XXnfeEEKIEXIylgXffiXhEX petitioner.

Sworn

26th

before me thist o

d a y

rA-  3 (2 /7  6)
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STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

JULIAN H. GINGOI,D

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
ot Personal Incone
Taxes under Ar t ic le  (€0 22

Sworn to before me th is

Z6thday of  August  ,  L9TT.

AFFIDAVIT OF MAILING

of  the

,  being duly sworn, deposes and says that

the Department of Taxat ion and Finance' over 18 years of

26 day of August ,  L977 ,  she served the within

\-=\ \
/ -t\
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Tax Law for the Year@mCEepbOd@
1 q6q-

Sta te  o f  New York
County of  Albany

Marsina Donnini

she is  an employee of

age,  and that  on the

No t i ce  o f  Dec i s i on by (cer t i f ied)  ma i l  upon Herbert

Granoff ,  Esq. (representat ive of)  the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:  Herber t  Granof f ,  Esq.
B Wilstrire Drive
Great Neck. New York l-1O2O

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w iEh in  the  StaEe o f  New York .

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said \ t rapper is the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .
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J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

Arre$st *, l;gn

l{r. Jui.{an H. Glngold
188 naet 85ttr Stnrt
$Ey Tortqr l{ery Xorlr ISOd

E6r ltr. O{.ngoldt

Please take notice of the DsCLalon
of the State Tax Commission enclosed herewith.

You have now exhausted Vour r ight of  review at the administrat ive
level.  Pursuant to sect ion(s) in of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within b uonthc
from the date of this notice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

geul B. gohrrn
Supcrnlalng Tax
Erartne Offloc

Petitioner's Representative

Taxing Bureau's Representative

TA-1  . r2  (6 /77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

of

]ULIAN H. GINGCLD

for Redetermination of a Defici.ency or for
Refund of Personal Income Tax under
Article 22 of" the Tax Law for the Year 1969

DECISION

Pet i t ioner ,  Ju l ian H.  Gingold,  res id ing at  lBB East  B5th Street ,  New York

City I0028, has f i led a petit ion for redetermination of a deficiency or for refund

of personal income tax under Arl icle 22 of. the Tax Law for the year 1969. (f i le

No .  I  l  B39 )

A formal hearing was held before Edward Goodell,  Hearing Off icer, at

the off ices of the State Tax Commission, Two W'orld Trade Center, New York,

New York on February 7,  Ig77 at  2 :45 p.m.  Pet i t ioner  appeared by Herber t

Granoff, Esq. The Income Tax Bureau appeared by Peter Crotty, Esq. (Richard

Kau fman ,  Esq .  o f  Counse l ) .

IgSllE

Whether a fraud penalty of 50% pursuant to section 685(e\ should be

added to the petit ioner's tax deficiency or, i f  not, whether a negligence penalty

of 5"/" pursuant to section 685(b) should be added to that deficiency.
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FiNDINGS OF FACJ

1 . The petit i .oner t imely f i led "New York State Income Tax Resident

Return 1969" in  which he repor ted to ta l  New York income in  the sum of  $44,370.25

and New York taxable income in  the sum of  $15,3 92.65 .

2  .  (a)  On August  22,  L975 n the Income Tax Bureau issued a Statement

of Audit Changes with respect to the taxable year 1969 addressed to the

petit ioner in which it  stated, in part, that the adjustment of taxable income

repor led  o f  $ i5 ,392 .65  i s  t he  sum o f  $62n660 .49 ,  so  tha t  " t axab le  i ncome

co r rec ted "  i s  t he  sum o f  $78 ,053 .14 .

(b)  On the basis  of  " taxable income corrected"  as aforesaid,  sa id

Statement of Audit Chanqes stated that the "personal income tax due" thereon

is  the  sum o f  $9 ,477 .44  and  tha t  t he  " sec t i on  685 (e )  Pena l t y "  i s  t he  sum o f

$4 ,295  . 72  .

(c) In accordance with the aforesaid Statement of Audit Changes, a

Notice of Deficiency was issued to the petit ioner on December 22, 1975 in the

sum o f  $0 ,993 .01  cons i s t i ng  o f  a  de f i c i ency  o f  $ t ,996 ,21  toge the r  w i th  pena l t y

o f  $4  ,295 .72  and  $64 I  . 08  i n  i n te res t .

3. (a) The peti. t ioner consented to the adjustment to taxable income

aforesaid in  the sa id amount  of  $62,660.49 and in terest  but  protested the

penal ty  aforesaid of  $4,295.72 and t imely  f i led the pet i t ion hereaf ter  descr ibed

with respect to the said penalty.
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(b) The petit ioner t imely f i led the aforesaid petit ion, namely, a

petit ion for redetermination of deficiency or for refund of personal income

taxes for the year I969 on the ground that "the 685(e) penalty is v, i thout

justi f ication in fact" and that the "return, though incorrect in some detai ls,

was prepared by the taxpayer under great mental and physical stress to meet

the f i l ing date, without the aid of a professional as in prior and subsequent

years, and without wil l ful ly or fraudulently intending to defeat or evade the

tax.  "

4. (a) Both prior and subsequent to the taxable year I969, the

petiti.oner's Federal and New York State income tax returns \r.'ere prepared by

accountants on behalf of the petit ioner.

(b) For the taxable year I969 only, the petit ioner prepared his own

Federal and New York State income tax returns for the reason that the cert i f ied

public accountant who had prepared his income tax returns for the taxable

years 1967 and 196B not i f ied the pet i t ioner  that  " for  a  var ie ty  of  in ternal

problems in the f irm, he could not do my return for that part icular year."

(c) At or about the t ime when the petit ioner prepared his Federal and

New York State income tax returns for the taxable year I969 he was troubled

by other personal and business problems.

5 .  Sa id  ad jus tmen t  o f  t axab le  i ncome amoun t ing  to  $62  ,660 .49  cons i s t s

of  var ious i tems of  d isa l lowed business expense,  contr ibut ions,  in terest  and

Iegal  fees and,  in  addi t ion,  an "understatement  of  Tc iaI  Income on IT-201"

amoun t i ng  t o  $  36 ,77  7 .59 .
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6. The petit ioner reported in his " l I .S. Individual Income Tax Return

1969 " that  h is  to ta l  income was the sum of  $97,017. I5 and that  a f ter  deduct ing

"adjustments"  of  $52,646.96 h is  ad justed gross income for  the taxable year

1969  was  t he  sum o f  $44  , 370 .25 .

7.  Said "adjustments"  of  $52r646.96,  er roneously  inc luded there in

the sum of  $35,477.59,  represent ing the "Tota l  I temized Deduct ions"  appear ing

on schedule A attached to said Federal return for the taxable year I969.

B .  The  a fo resa id  sum o f  $44 ,370 .25  appear ing  on  l i ne  l 5c  o f  t he

petit ioner's Federal income tax return for the taxable year I969 as the

petit ioner's "Adjusted Gross Income" for said year is the amount transposed by

the petit ioner to l ines "1" and "5" of his New York State Income Tax Return

I969 as "Tota1 Income" and "Tota l  New York Income".

9 .  The  sa id  sum o f  $35 ,477 .59  appear ing  on  l i ne  L7  o f .  schedu le  A

attached to petit ionerrs "U.S. Individual Income Tax Return" for the taxable

year  1969 as the pet i t ioner 's  "Tota l  l temized Deduct ions"  is  the amount  t ransposed

by the petit ioner to l ine "6a" of his "New York State Income Tax Resident

Return 1969" as "TotaI i temized deductions from Federal Return. "

I0 .  By reason of  the fact  that  the aforesaid sum of  $44,370.35,  appear ing

on the petit ioner's New York State Income Tax Resident Return 1969 as "Total

NewYork  Income, "  re f l ec t s  the  a fo resa id  deduc t i on  o f  $35 ,477 .59  tha t  a l so

appeared on l ine "6a" of said return as "Total i temized deductions from

Federa l  Return""  the amount  of  $15,392.65 repor ted on l ine "9"  of  the

petit ioner's said New York State Tax Resident Return 1969 as "New York
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Taxable Income",  re f lects  a dupl icat ion of  the deduct ion of  sa id sum of  $35r477.59.

I1. Said duplication was not made with the intent to defraud but was a

mistake result ing from negligence, namely, a fai lure to exercise that degree

of care which a reasonably prudent person would have exercised under the same

ci rcumstances.

12.  (a)  In  addi t ion to  inc lud ing sa id sum of  $35,477.39 in  the aforesaid

"adjustment"  o f  $52 r646.96 appear ing on the pet i t ioner 's  Federa l  income tax

return forthe taxable year 1969, the petit ioner also en:oneously included therein

the exempt ion of  $ I200.00 for  dependents appear ing on l ine 9,  subdiv is ion f ,  o f

petit ioner's said tax return.

(b)  The inc lus ion of  sa id sum of  $ t200.00 in  sa id "adjustmentsr  on

petit ioner's U.S. Individual Income Tax Return for the taxable year 1969, thereby

contributing to the statement in said return that his "Adjusted Gross Income" was

$44,370.25,  was not  made wi th  the in tent  to  def raud,  but  was a mistake that

resulted from a lack of understanding on the petit ioner's part as to the proper

composit ion of said return.

13. The lnternal Revenue Service did not make a f inding of fraud or

negligence in connection with the petit ioner's U. S. Individual Income Tax

Return for the taxable year 1969 and its total amount of audit changes for said

year  of  $7500.00 was made wi thout  the assessment  of  any penal ty  for  e i ther

fraud or negligence.

L4. The record does not establish that the items of business expense,

contributions, interest and legal fees that were disallowed were set forth by

the petitioners negligently or with an intent to defraud.
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CONCLUSIONS OF LAW

A. That while there is a substantial discrepancy between actual net

income and the taxable income reported by the petitioner for the taxable year

1969 in  h is  "New York State Income Tax Resident  Return 1969",  the d iscrepancy

was not motivated by an intent to defraud and fraud has not been established.

B.  That  the dupl icat ion of  deduct ions amount ing to  the sum of  $35,477.59

in the petit ioner's "New York State Income Tax Resident Return 1969" as set

forth in the Findings of Fact, was not motivated by an intent to defraud but

was caused by negligence, namely, the fai lure to exercise that degree of

care that a reasonably prudent person would have exercised under the same

ci rcumstances.

C .  Tha t  t he  i nc lus ion  o f  t he  sum o f  $ f  ZOO.00  i n  "ad jus tmen ts "  o f  $52 ,646 .96

on pet i t ioner ts  U.S.  Ind iv idual  Income Tax Return for  the taxable year  1969,

although contributing to the statement in said return that his "Adjusted Gross

Income" was $44r37 0.25n was not  made wi th  the in tent to  def raud,  nor  was i t

an act of negligence, but was a mistake that resulted from a lack of understanding

on the petit ionerrs part as to the proper composit ion of said return.

D. That the record does not establish a f inding of either fraud or

negligence with respect to the itarns of business expense, contributions,

interest or legal fees that were disal lowed by the Income Tax Bureau.

E. That in view of the foregoi.ng Findings of Fact and Conclusions of

Law the penalty imposed pursuant to section 685(e) of the Tax Law, based on

deficiency due to fraud, is hereby cancelled and the 5% penalty provided to be

added to the tax pursuant to section 685(b) based on deficiency due to negligence

is  imposed .
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F. That the Income Tax Bureau

Def ic iency dated December 22,  L975,

except to the extent therein expressly

respects  denied.

DATED: Albany, New York

August 26, L977

is directed to modify the Notice of

in accordance with this decision and,

granted, the petit ion is in al l  other

I

t\^^1,6h tG+t--

TATE TAX COMMISSION

LLLa -
PRES]DENT

COMMISSiONER

COMMISSIONER
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STATE OF NEI^I YORK
STATE TAX COM},IISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

JULIAN H. GINGOT,D

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat ion or  a Refund
of Personal Income
Taxes under  Ar t i c le  (x )  22

AFFIDAVIT OF MAILING

of the

by

A S

Tax Law for the Vear(E)oqcoBesi€ddd 1969

Sta te  o f  New York
County of Albany

John Huhn , being duly sworn, deposes and says that

*he is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 1 day of September ,  1977 ,  she served the wiEhin

Notice of Decision by (cert i f ied) mai l  upon Jul ian H. Gingold

(M) the pet i t ioner ln the within proceeding'

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

fol lows; Mr. Jul ian H. Gingold
185 East, B5th Street
New York. NY 10028

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta t  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the G€ppff*Rftg[*ge

s&xtrc) pet i t ioner herein and that the address set forth on said wrapPer is the

last known address of the (rm1*rcn*Cht1g62fid&d petitioner.

Sworn to before me th is

1st  day of  September

rA -3  (2 /76 )

,  L977 .



STATE OF NFW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

of

JULIAN H.  GINGCLD

for Redetermination of a Deficiency or
Refund of  Personal  Income Tax under
Arti.cle 22 of" the Tax Law for the Year

DECTSION

for

r969.

Pet i t ioner ,  Ju l ian H.  Gingold,  res id ing at  IgB East  B5th Street ,  New York

Ci ty  10028,  has f i ied a pet i t ion for  redeterminat ion of  a  def ic iency or  for  re fund

of  personal  income tax under  Ar t ic le  22 of .  the Tax Law for  the year  1969.  ( f i te

No .  i  1839 )

A formal hearing r,vas held before Edward Goodell,  Hearing Cff icer, at

the of f ices of  the State Tax Commiss ion,  Tvro Wor ld Trade Center ,  Ne 'w York,

lJew York on February 7,  1977 at  2 :45 p.m.  Pet i t ioner  appeared by Herber t

Granof f ,  Esq.  The income Tax Bureau appeared by Peter  Crot ty ,  Esq.  (Richard

Kau fman ,  Esq .  o f  Counse l )  .

IgSJ,E

Whether  a f raud penal ty  of  50% pursuant  to  sect ion 685(e\  should ce

added to the pet iL ioner 's  tax def ic iency or ,  i - f  not ,  'whether  a negl igence penal ty

of  596 pursuant  to  sect ion 685(b)  shouLd be added to that  def ic iency,
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FiNQINGS O F.FACT

1. The petit ioner ti.mely fi led "New York State Income Tax Resident

Return i969" in which he reported total  NewYork income in the sum of $44,370.2'5

and New York  taxab le  income in  the  sum o f  $15,392.65 .

2 .  (a )  On  Augus t  22 ,  1975 ,  t he  l ncome Tax  Bureau  i ssued  a  S ta temen t

of  Audi t  Changes wi th  respect  to  the taxable year  1969 addressed to the

petit ioner i-n which it  stated, in part, that the adjustment of taxable income

repor ted  o f  $15 ,392 .65  i s  t he  sum o f  $620660 .49 ,  so  tha t  " t axab le  i ncome

co r rec ted "  i s  t he  sum o f  578 ,053 .14 .

(b)  On the basis  of  " taxable income corrected"  as aforesaid,  sa id

Statement of Audit Changes stated that the "personal income tax due" thereon

is  the  sum o f  59 ,477 .44  and  tha t  t he  " sec t i on  685 (e )  Pena l t y "  i s  t he  sum o f

s4 ,295  . 72  .

(c)  In  accordance wi th  the aforesaid Statement  of  Audi t  Changes,  a

Not ice of  Def ic iency was issued to the pet i t ioner  on December 22n L975 in  the

sum o f  $6 ,933 .01  cons i s t i ng  o f  a  de f i c i ency  o f  $1 ,996 .21  t oge the r  w i t h  pena l t y

o f  $4 ,295 .72  and  $641  . 08  i n  i n t e res t .

3 .  (a)  The pet i t ioner  consented to  the adjustment  to  taxable income

a fo resa id  i n  t he  sa id  amoun t  o f  $62 ,660 ,49  and  i n te res t  bu t  p ro tes ted  the

pena l t y  a fo resa id  o f  $4 ,295 .72  and  t ime ly  f i l ed  the  pe l i t i on  he rea f te r  desc r ibed

wi th respect  to  the sa id penai ty ,



- 3 -

(b)  The pet i t ioner  t imely  f i led the aforesaid pet i t ion,  namely,  a

petit ion for redetermination of deficiency or for refund of personal income

taxes for the year 1969 on the ground that "the 685(e) penalty is rryithout

justi f ication in fact" and that the "return, though incorrect in some detai ls,

was prepared by the taxpayer under grreat mental and physical stress to meet

the f i l ing date,  wi thout  the a id of  a  profess ional  as in  pr ior  and subsequent

years, and without wii l ful ly or fraudulently intending to defeat or evade the

tax.  "

4.  (a)  Both pr ior  and subsequent  to  the taxable year  1969,  the

petit ioner's Federal and New York State income tax returns \r ' ;ere prepared by

accountants on behal f  o f  the pet i t ioner .

(b)  For  the taxable year  1969 only ,  the pet i t ioner  prepared h is  own

Federal and New York State income tax returns for the reason that the cert i f ied

public accountant who had prepared his income tax returns for the taxable

years I967 and 1968 not i f ied the pet i t ioner  that  " for  a  var ie ty  of  in ternal

problems in the f irm, he could not do my return for that part icular year."

(c) At or about the t ime when the petit ioner prepared his Federal and

New York State income tax returns for the taxable year 1969 he was troubled

by other  personal  and business problems.

5 .  Sa id  ad jus tmen t  o f  t axab le  i ncome amoun t j . ng  to  $62 ,660 .49  cons i s t s

of  var ious i tems of  d isa l lowed business expense,  contr ibut ions,  in terest  and

legal  fees and,  in  addi t ion,  an "understatement  of  Tcbl  Income on IT-201"

amoun t i ng  t o  $36 ,777  . 59 .
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6.  The pet i t ioner  repor ted in  h is  " {J .S.  Ind iv idual  Income Tax Return

l969  " tha t  h i s  t o ta l  i ncome was  the  sum o f  $97 ,017 . I5  and  tha t  a f te r  deduc t i ng

' , ad jus tmen ts , ' o f  
. $52 ,646 .96  

h i s  ad jus ted  g ross  i ncome fo r  t he  taxab le  yea r

1969  was  t he  sum o f  $44 ,370 .25 .

7 .  Sa id  "ad jus tmen ts "  o f  $52 ,646 .96 ,  e r roneous ly  i nc luded  the re in

the sum of  $35 , '477.59,  represent ing the "Tota l  I temized Deduct ions"  appear ing

on schedule A at iaehed to sa id Federa l  re turn for  the taxable year  1969.

8 .  The  a fo resa id  sum o f  $44 ,370 .25  appear inq  on  l i ne  15c  o f  t he

pet i t ioner 's  Federa l  income tax return for  the taxable year  1969 as the

pet i t ioner 's  "Adjusted Gross Income" fcr  sa id year  is  the amount  t ransposed by

the pet i t ioner  to  l ines "1"  and "5"  of  h is  New York State Income Tax Return

f  969  as  "To ta l  I ncome"  and  "To ta l  New York  Income" .

9 .  The  sa id  sum o f  S35 ,477 .59  appear ing  on  l i ne  17  o f .  schedu le  A

at tached to pet i t ioner 's  "U.S.  Ind iv idual  Income Tax Return"  for  the taxable

year  1969 as the pet i t ioner 's  "Tota1 I temized Deduct ions"  is  the amount  t ransposed

by the pet i t ioner  to  l ine "6a"  of  h is  "New York State Income Tax Resident

Return 1969' r  as r tTota l  i temized deduct ions f rom Federa l  Return.  "

10 .  By  reason  o f  t he  fac t  t ha t  t he  a fo resa id  sum o f  $44  )920 .35 ,  appear ing

on the pet i t ioner 's  New York State Income Tax Resident  Return 1969 as "Tota l

Ne 'wYork  Income, "  re f l ec t s  the  a fo resa id  deduc t i on  o f  $35 ,477 .59  tha t  a l so

appeared on l ine "6a"  of  sa id return as "TotaI  i temized deduct ions f rom

Federa l  Re tu rn " ,  t he  amoun t  o f  $15 ,392 .65  repo r ted  on  l i ne  "9 "  o f  t he

pet i t ioner 's  sa id New York State Tax Resident  Return 1969 as "New York



- J -

Taxable lncome",  re f lects  a dupl icat ion of  the deduct ion of  sa id sum of  $35 ,477.59.

11. Said duplication was not made with the intent to defraud but was a

mistake result ing from negligence, namely, a fai lure to exercise that degree

of care which a reasonably prudent person would have exercised under the same

ci rcumstances.

LZ.  (a)  In  addi t ion to  inc lud ing sa id sum of  $35,477.39 in  the aforesaid

"adjustment"  o f  $52r646.96 appear ing on the pet i t ioner 's  Federa l  lncome tax

return for the taxable year 19 69, the petit ioner also erroneously included therein

the exempt ion of  $1200.00 for  dependents appear ing on l ine 9,  subdiv is ion f ,  o f

petit ioner's said tax return.

(b )  The  i nc lus ion  o f  sa id  sum o f  $1200 .a0  i n  sa id  "ad jus tmen ts "  on

pet i t ioner 's  IJ .S.  Ind iv idual  Income Tax Return for  the taxable year  I969,  thereby

contributing to the statement in said return that his "Adjusted Gross Income" was

$44,370.25,  was not  made wi th  the in tent  to  def raud,  but  was a mistake that

resulted from a lack of understanding on the peti i ioner's part as to the proper

composi t ion of  sa id return.

13. The Internal Revenue Service did not make a f inding of fraud or

negl igence in  connect ion wi th  the pet i t ioner 's  U.S.  Ind iv idual  Income Tax

Return for the taxable year I969 and its totai amount of audit changes for said

year  of  $ZSOO.00 was made wi thout  the assessment  of  any penal ty  for  e i ther

f raud or  negl igence.

i4.  The record does not establ ish that  the i tems of  business expense,

contributions, interest and legal fees that were disallowed were set forth by

the petit ioners negligently or with an intent to defraud.
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CONCLUSIONS OF TAW

A. That while there is a substantial discrepancy between actual net

income and the taxable income reported by the petit ioner for the taxable year

1969 in  h is  "New York State Income Tax Resi .dent  Return 1969",  the d iscrepancy

was not motivated by an intent to defraud and fraud has not been established.

B.  That  the dupl icat ion of  deduct ions amount ing to  the sum of  $35 '477.59

in the pet i t ioner 's  "New York State Income Tax Resident  Return 1969" as set

forth in the Findings of Fact, was not motivated by an intent to defraud but

was caused by negl igence,  namely,  the fa i lure to  exerc ise that  degree of

care that a reasonably prudent person would have exercised under the same

c i r cums tances ,

C .  Tha t  t he  i nc l us i on  o f  t he  sum o f  $1200 .00  i n  "ad jus tmen ts "  o f  $52 r646 .96

on pet i t ioner 's  U.S.  Ind iv idual  lncome Tax Return for  the taxable year  I969,

although contrj .buting to the statement in said return that his "Adjusted Gross

Income" was $44,370.25,  was not  made wi th  the in tent  to  def raud,  nor  was i t

an act of negligence. but was a mistake that resulted from a lack of understanciing

on the peLit ioner's part as to the proper composit ion of said return.

D. That the record does not establish a f inding of either fraud or

negl igence wi th  respect  to  the i tgms of  bus iness expense,  contr ibut ions,

in terest  or  legal  fees that  were d isa l lowed by the Income Tax Bureau.

E' .  That  in  v iew of  the foregoing F indings of  Fact  and Conclus ions of

Law the penal ty  imposed pursuant  to  sect ion 685(e)  of  the Tax Law,  based on

deficiency due to fraud, is hereby cancelled and the 5% penalty provided to be

added to the tax pursuant  to  sect ion 685(b)  based on def ic iency < iue to  negl igence

is  imposed .



F.  That  the Income

Deficiency dated December

except to the extent therein

respects denied.

DATED: Albany, New York

August 25, 1977
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Tax Bureau is directed to modify the Notice of

22 ,  L975 ,  i n  acco rdance  w i th  th i s  dec i s ion  and ,

expressly granted, the petit ion is in al l  other

TATE TAX COIVfMISSION

PRESIDENT

COMMISSIONER

COMMISSICNER


