
STATE OF NEW YORK
STATE TAX COMMISSION

I n  Lhe  Ma t te r  o f  t he  Pe t i t i on

o f
GEORGE GILI,ART AND E}4MA GIT,T.ERT

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of Personal Income
Taxes under  Ar t i c le ( ry )  Zz

by  enc los ing

a s  f o l l o w s :

AFFIDAVIT OF },IAILING

of  the
Tax Law for the Year(s) efxgg6egg&S 1967,
< c t A 9 ,  ̂ ^ a ' t o A a

Sta te  o f  New York
County of Albany

John Huhn ,  being duly sworn, deposes and says that

fhe is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age,  and that  on the 29tn day of  Septembe- l9?T r  she served the wi th in

Not ice  o f  Dec is ion by (cer t i f ied)  mai l  upon GeorEe and.  Emma Gi l ler t

(ffiffi**D the petitioner in the within proceeding'

a true copy thereof in a securely seated postpaid wraPper addressed

GeorEe and Emma Gillert
Noxon Road
Poughkeepsie, New York 126Oj

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  Ehe  S ta te  o f  New York .

That deponent further says that the said addressee is the (19****g*t*l*X*

ofuohe) pet i t ioner herein and that the address set forth on said v/rapper is the

last known address of the (reecrelffigs,erx*x&ar) petitioner.

Sworn to before me th is

29th day of  September ,  1977,

rA-  3  (2  /7  6 )



STATE OF NEI^I YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

GEORGE GILIERT AND E}M{A GILI,ERT

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a  Rev i s i on  o f  a  De te rm ina t i on  o r  a  Re fund
of  Personal  Income

Taxes  unde r  A r t i c l e  (S )  e r  o f  t he
Tax Law for the Yearls)-&lo<Rerrrtdd{t0 1967 ,

!!SB and 1969.

AFFIDAVIT OF MAILING

b y

A S

Sta te  o f  New York
County of Albany

John Huhn ,  being duly sworn,  deposes and says that

ghe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the Z)th day of September , Lg77 , lshe served the within

Not i ce  o f  Dec i s i on by (cerci f ied) mai l  upon Paul A. Baldovin, CPA

( representat lve of )  the pet i t ioner  in  the wi th in proceeding,

enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  seaLed  pos tpa id  w rappe r  add ressed

fo l lows:  paul  A.  Baldovin,  CpA
2 La Grange Avenue
Sui te 201
Poughkeepsie, New York 12602

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta t , e  o f  New yo rk .

That  deponent  fur ther  says that  Ehe said addressee is  the ( representat ive

of  the)  pet i t ioner  here in and that .  the address set  for th on said wrapper is  the

las t  known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn

) v f  6

before  me th is

of September

t o

d a y

rA-  3 (2 /7  6)

,  r9zr.



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APiEAls eiunEnu

ALBANY, NEW YORK 12227

Scptrnbm 29, lffil

Srsrg* and Pqtr* Otllrrt
l{omn had
Forgbkrqrstc, Scr 1or& 13fr03

Diar Hr. & li{r's. Oi,ltrcr*l

Please take notice of the DeoLeton
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(s) 690 of the Tax Law' any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 noatlhs
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accotdance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Petitioner's Representa tive

Taxing Bureau's Representative

' tA-r.r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMTSSTON

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

GEORGE GILLERT ANd EMMA GILLERT DECISION
:

f o r  Rede te rm ina t i on  o f  a  De f i c i ency  o r
for  Refund of  Personal  Income Tax under :
Ar t ic le  22 of  the Tax Law for  the Years
1967 ,  1968  and  1969 .  :

Pet i t ioners,  George Gi l ler t  and Etnma Gi l ler t ,  Noxon Road,

Poughkeeps ie ,  New York  L26O3,  f i l ed  a  pe t i t i on  fo r  rede te rm ina t i on

of  a  def ic iencv or  for  re fund of  personal  income tax under  Ar t ic le

22  o f  t he  Tax  Law fo r  t he  yea rs  L967 ,  1968  and  1969 ,  (F i l e  No .  01467)

A formal  hear ing was scheduled before Ju1ius E.  Braun,  Hear ing

Of f i ce r ,  a t  t he  o f f i ces  o f  t he  S ta te  Tax  Cornmiss ion ,  Bu i l d ing  #9 ,

S ta te  campus ,  A lbany ,  New York ,  f o r  May  2 ,  1977  a t  9 :15  A ,M.  P r io r

to  sa id  hea r ing  and  i n  w r i t i ng ,  pe t i t i one r ' s  rep resen ta t i ve  adv i sed

the Stabe Tax Commiss ion that  the pet i t ioners waived a formal

hear ing and submit ted the case to  the State Tax Commiss ion upon the

ent i re  record conta ined in  the f i le .  The State Tax Cornmiss ion

renders  the  fo l l ow ing  dec i s ion ,  a f te r  due  cons ide ra t i on  o f  sa id  reco rd

ISSUE

Whether  pet i t ioners,  George c j - l . Ier t  and Emma Gi l ler t ,  were

res iden t  i nd i v idua ls ,  o f  New York  S ta te  fo r  t he  yea rs  1967 ,  1968  and  1969 .
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FrNpINcs oF FACT

1.  On Apr i l -  L4,  1971,  the Income Tax Bureau issued a Statement

of  Audi t  Changes against  pet i t ioners,  Georqe Gi l ler t  and Hnma

Gi l ler t ,  imposing addi t ionar  personal  income tax for  the years

1967,  1968 and L969,  upon the grounds that  they were considered

New York State residents and thus taxable on the ful l  amount of

the i r  income.  Accord ingly ,  a  Not ice of  Def ic iency was issued in

the  amoun t  o f  9720 .76 ,  p lus  i n te res t  o f  g l03 .86 ,  f o r  a  to ta l  due

o f  $824 .62 .

2 .  pe t i t i one rs ,  George  G i l l e r t  and

f i led- :New York State ineome tax res ident

i n  i s sue .

Ernma Gi l ler t ,  t imely

returns for  the vears

3 .  rn  1967 ,  pe t i t i one r ,  Georg re  G i l l e r t ,  was  emptoyed  by

S la t te ry  Assoc ia tes ,  I nc .  H i s  W-2  l i s ted  h i s  add ress  as  Sv l van

Lake Road,  Hopewel l  Junct ion,  New york,  whi le  the address on

pe t i t i one rs '  New York  S ta te  res iden t  re tu rn  l i s ted  p .o .  Box  32 ,

En f i e ld ,  Connec t i cu t .  The i r  t o ta l  i ncome was  $ ] -2 .025 .00 .  To ta l

New York  i ncome was  s ta ted  to  be  $1 ,905 .07 .  A  re fund  o f  $65 .13

was made by Lhe Income Tax Bureau for  th is  vear .

4 .  f n  1968 r  pe t i t i one rs '  t o t a l  i ncome  was  $9 ,995 .00 .  I ncome

rece ived  wh i l e  i n  connec t i cu t  was  $4 ,925 .00 ,  and  i ncome rece i ved

wh i l e  i n  New York  was  95 ,070 .00 .  A  re fund  o f  $85 .00  was  made  by

the fncome Tax Bureau for  th is  year .  pet i t ioner 's  address on the



' .

New York State res ident  re turn was Noxon Road,  Poughkeepsie,

New York ,  c /o  E rn ie .  H i s  W-2 ,  however ,  l i s ted  h i s  add ress  to '

be Hopewell Junction, New york.

5 .  I n  L969 ,  pe t i t i one rs  to ta l  i ncome was  s ta ted  to  be

$8 , l - 41 .51 .  r ncome  i n  Jama ica  was  $6 ,22O.26 ,  and  t o ta l  i ncome

in  New York  was  $L ,921 .35 .  Pe t i t i one r ,  George  C i l l e r t ' s  W-2

I is ted other  addresses as New York Ci ty  and New York State.

Pe t i t i one r ' s  New York  S ta te  res iden t  re tu rn  l - i s ted  Noxon  Road ,

Poughkeepsie,  New York as the i r  home address.

6.  Dur ing the years in  issue,  George Gi l ler t  was employed

as a s i te  manaqer  who went  to  var ious locat ions wi th in  and wi thout

the State wherever  jobs took h im.  His  wi fe  accompanied h im,  as

did the i r  two ch i ldren whi - le  they were youngsters.  They would

rent cottages by the week wherever employment was found, open

bank accounts there and,  when necessary obta in medica l  a t tent ion

f rom loca I  doc to rs .  Pe t i t i one r ,  George  G i l l e r t ,  r nd in ta ined  a

mai l ing address at  Noxon Road,  poughkeepsie,  New York.  They

never  voted in  any e lect ion,  nor  had they made any wi l ls .

7 .  Pe t i t i one r ,  George  G i l l e r t ,  was  emp loyed  a t  some t ime

dur ing the years in  issue in  New York State,  and rented and

occup ied  a  res idence  i n  sa id  S ta te .  A t  no  t ime  d id  the  pe t i t i one rs

establ ish a permanent  p lace of  abode outs ide of  New York State.
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8 .  Pe t i t i one rs ,  George  G i l l e r t  and  Emma G i I I e r t ,  o f f e red

no documentary or  o ther  substant ia l  ev idence that  they d id not

spend  a t  l eas t  t h i r t y  days  i n  New York  S ta te  du r ing  George  G i l l e r t ' s

pe r iod  o f  emp loymen t  i n  1967 ,  1968  and  1959 .

g .  I n  L966r  pe t i t i one rs ,  George  G i - l t e r t  and  Emma G i l l e r t ,

res ided at  Lakeview Park,  Hopewel l  Junct ion,  New York and f i led

New York State income tax res ident  re turns for  sa id year .

CONCLUSIONS OF I,AW

A.  That  pe t i t ioners ,  George Gi l le r t  and Ernma Gi l le r t ,  were

domic i led  in  New York  S ta te  dur ing  the  years  L967,  ] -968 and 1969,

and a t  no  t ime d id  thev  e f fec t  a  chanqe o f  domic i le .  There fore ,

s i n c e  p e t i t i o n e r s  w e r e  d o m i c i l i a r i e s  o f  N e w  Y o r k  S t a t e  d u r i n g

sa id  years ,  spent  more  than th i r ty  days  in  New York  S ta te  in  each

of  those years ,  and d id  no t  ma in ta in  a  permanent  p lace  o f  abode

outs ide  o f  New York  S ta te  in  each o f  sa id  years ,  they  \ , \ te re  sub jec t

to  New York  persona l  income tax  as  res ident  ind iv idua ls  on  a1 l

the i r  income,  inc lud ing  income earned ou ts ide  the  Sta te  dur ing

t h e  y e a r s  i n  i s s u e ,  i n  a c e o r d a n c e  w i t h  t h e  m e a n i n g  a n d  i n t e n t  o f

s e c t i o n  6 0 5 ( a )  ( I )  o f  t h e  T a x  L a w  a n d  2 0  N Y C R R  L 0 2 . 2 .



B .  T h a t  t h e  p e t i t i o n

i s  d e n i e d  a n d  t h e  N o t i c e  o f

i s  s u s t a i n e d .

DATED: Albany, New York

September  2 ! ,  1977

5 -

of  George C i l le r t  and Emma Gi l le r t

D e f i c i e n c y  i s s u e d  A p r i l  L 4 ,  L 9 7 I

STATE TAX COMMISSTON

RESIDENT

TSSIONER


