
srATq oF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f
,JOIIN D. ANd MARiIORIE B. DAVIS

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat lon or a Refund
of Personal Income
Taxes under Art icLe{n} 22

AFFIDAVIT OF MAILING

of the
Tax Law for the Year{e}<oo<**xig6fi)<L967.

State of New York
County of Albany

Marsina Donnini

she is an empJ.oyee of

age, and that on the

Not ice  o f  Dec is ion
Mar jo r ie  B .  Dav is

rhe Deparrmenr'.:";::"::: 
":;":":","."::,:";:"::":,

29 day of ,Iu1y , Lg 77, she served the wlthin

by (cert t f led) mai l  upon John D. and

{XfpffSaf#etXnrti>of) the petitLoner ln the wlthin proceeding'

by enclosing a true copy thereof in a securely sealed postpald wrapper addressed

as fo l lows:  Mr ,  &  Mrs .  John Dav is
L63 Hannahrs Road
Stamford,  Conn.  06903

and by depostt ing same enclosed in a postpaid properly addressed wrapper

(post off ice or off i .cial depository) under the excluslve care and custody

the United States Postal Servlce within the State of New York.

That <ieponent further says that the said addreasee is the {Sf6FXaIfefESUfitb

S$>AFE' petitloner herein and that the addrese set forth on said nrapper ls the

last known address of the {oqxxs€rDtxtinlecrftshe) petltioner.

Sworn to before me Ehls

29 day  o f  Ju ly

l n a

o f

rA-3 (2/76)

,  L977.



J A M E S  H .  T U L L Y  J R . ,  P R E S t D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

iluly 29, L977

ION. .
oseo netewl tn.

tfi. & Mrt. dlohn Davl,t
163 llarurahrl Road
Stanford, Co[n. OS903

Dcar !lr. & !{rt. Df,vllr.

Please take notice of the .DEeIg.
of the State Tax Commission Eicl

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(s) 690 of the Tax Law, any
proceeding in court to review an advers'e decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 nontht
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

dlorcph Chyrlmety
Eeartng lDranlncr

Taxing Bureau's Representat ive

'/?'ot,'l'e/

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

JOHN D. and MARJORIE B. DAVIS

for Redetermination of a Deficiency
for Refund of Personal Income Taxes
under Art icle 22 of the Tax Law for
the Year L967 -

or :
DECTSION

Pet i t i one rs ,  John  D .  and  Mar jo r i e  B .  Dav i s ,  res id ing  a t  L53

Hannahfs Road,  Stamford,  Connect icut  06903,  have f i l -ed a pet i t ion

for redetermination of a deficiency or for refund of personaL

income taxes under Art icle 22 of the Tax Law for the year L967.

(F i l e  No .  01147 )  .

A sma1l  c la ims hear ing was held before Phi l ip  Mercur io ,

SmaI I  C la ims  Hear ing  O f f i ce r r  on  Februa ry  25 ,  L977  a t  l - 0 :45  A .M.

at the off ices of the State Tax Commission, Two World Trade

Center, New York, New York. The petit ioner appeared pro se and

for  h is  wi fe ,  pet i t ioner ,  Mar jor ie  B.  Davis .  The Income Tax

Bureau appeared by Peter  Crot ty ,  Esq. ,  (Andrew Haber ,  Esq. ,  o f

counsel )  .

ISSUES

f .  Whether

pet i t ioner ,  John

documented and/or

York State.

the days worked outside New York State by the

D, Davis, during the year J-967 have been ful ly

can be considered as davs worked outside New
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11.  Whether  the schedule r rDrr  loss in

c la imed on the pet i t ioner 's  1967 New York

is ded.uctible and,/or fu1l-y documented.

t he  amoun t  o f  $4 ,200 .00

State income tax return

FINDINGS OF FACT AND CONCT,USIONS OF LAW

1.  On November 24,  1969,  the fncome Tax Bureau issued a

Not ice of  oef ic iency against  the pet i t ioners based upon the

disal lowance of the al location of income inside and outside New

York  S ta te  and  the  schedu le 'D r f  l oss  i n  t he  amoun t  o f  $4 ,200 .00 ,

since the petit ioners did not reply to letters from the Income

Tax Bureau dated October  25,  1968 and January 30,  1-969.

2.  Pet i t ioners,  John D.  and Mar jor ie  B.  Davis ,  t imely  f iLed

a New York State nonresident income tax return for the year L972.

They al located the income received by the petit ioner, John D.

Davis, upon the days worked within and without New York State.

Pet i t ioner  c la imed on sa id a l locat ion,  135 days as days worked

outs ide New York State.

3.  Dur ing the year  1967 r  pet i t ioner ,  John D.  Davis ,

was employed by the Nestle Company, Incorporated from January L,

1967 to approximately February 28, L967 and received a saLary

income of  $4,079.47.  The pet i t ioner  c la imed four  da lns of  the

forty working days during the period as days worked outside New

York State.  From approx imate ly  March L,  L967 to August  31,  1967,

the petit ioner was employed by Mobil Oi1 Corporation and received

a  sa la ry  o f  $12 ,500 .04 .  The  pe t i t i one r  c la imed  s i x t y  days  o f

the r28 working days during this period as days worked outside

New York State. From approximateLy September L, 1967 to

December 31,  L967. .  the pet i t ioner  operated as an independent
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market ing consul tant  and earned $3,189.45,  work ing out  o f  h is

home located in Connecticut. During this period the petit ioner

claimed eleven days as days worked in New York State out of

82 total workdays.

4. The days worked outside of New York State by the

pet i t ioner ,  John D.  Davis ,  whi le  employed by the Nest le  Company,

Incorporated and Mobil- Oil  Corporation did not include any d.ays

worked at home in Connecticut.

5. The petit ioners purchased a home in Rochester, New York

on  May  15 ,  L967  fo r  $47 ,000 .00 ,  wh ich  they  con tended  was  to  be

used as rental property. Due to the economic condit ions in

Roches te r  t hey  so ld  th i s  house  on  Augus t  2 ,  L967  fo r  $42 ,800 .00 .

The petit ioners presented documentary evidence substantiat ing

the cost  and se l l ing pr ice of  sa id proper ty .  However ,  no ev idence

was presented to show that the property was rented, offered for

rent  or  used in  a t rade or  bus iness.

6. That the four days worked outside New York State by

the pet i t ioner ,  John D.  Davis ,  dur ing the per iod January L,  1967

to February 28, L967 while employed. by the Nestle Company,

Incorporated and the sixty days worked outside New York State

by the pet i t ioner ,  dur ing the per iod March l - ,  : - -967 to  August  31,

1967, while employed by Mobil Oil  Corporation, were days worked

outside New York State for the necessity of his employers pursuant

to 20 NYCRR 131.16.  The pet i t . j -oner  a lso worked outs ide New York

State on seventy-one days during the period in 1967 when he

performed services as an independent marketing consultant.
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7. That separate al- locations are required to be made with

respect to the income received by petit ioner in the year 1-967

from Nestle Company, fncorporated, Mobil Oi1 Corporation and

from his activity as an independent marketing consuLtant as

services were performed both within and without New York State

with respect to each such employment.

B. That the fncome Tax Bureau is instructed to al locate

to New York State for personal income tax purposes income

received by pet i t ioner ,  John D.  Davis ,  f rom NestJ-e Company,

Incorporated, Mobil Oi1 Corporation and from his own actj.vit ies

as an independent marketing consultant, on the basis of the ratios

that  36 days bears to  40 days,  that  68 days bears to  I28 days

and that  11 days bears to  82 days,  respect ive ly .

9 .  Tha t  t he  pe t i t i one rs  i ncu r red  a  l oss  o f  $4 ,200 .00  du r ing

the year L967 in connection with investment property and not

in connection with rental property; that the loss al lowable as

a deduction against ordinary income for the taxable year 1967

was  l im i ted  to  $1 '000 .00  i n  acco rdance  w i th  sec t i on  L2LL  o f  t he

rnternal Revenue code; that the investment property on which

the loss was incurred constituted real- property l-ocated within

New York s tate in  accordance wi th  20 NYCRR l3 l . l -4  and that

therefore a loss of  $ t ,000.00 is  to  be a l lowed by the fncome

Tax Bureau in determining the petit ioners' 1967 New york state

personal income tax l iabi l_ity.

10.  That  the pet i t ion of  John D.  and Mar jor ie  B.  Davis  is

granted to the extent indicated in paragrraphs g and 9 above,
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that the Notice of Deficiency j-ssued November 24, L969 is to

be accordingly modif ied by the fncome Tax Bureau and that

except  as so granted,  the pet i t ion is  in  a l l  o ther  respects

denied..

DATED: Albany, New York

J u l y  2 9 ,  L 9 7 7

TAX COMMISSION

COMMISSIONER


