
STATE OF NEW YORK
STATE TAX COMMISSION

In the l" lat ter of  the Pet i t ion

o f

FRANK and CELIA DALVITO

For a Redeterminat ion of a Def ic iency or
a Revision of €L Determination or a Refund
as r/-ersonar Ingonle^angv! unl_ncorporaEeo }Jusl_ness
Taxes  under  Ar t i cLe(s )  22  & 23  o f  the
Tax Law,for the YearQ3)>oo<teotDd:(x) 197L.

AFFIDAVIT OF MAILING

State of New York
County of Albany

Bruce Batchelor , being duly sworn, deposes and says that

tire is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the Bth day of April , L9 77, xhe served the wlthin

Not ice of  Decis ion by (cert i f led) mai l  upon Frank & Cel ia Dalvi to

by enclos ing a

as  foLLows :

(regrreoAsftFeEf) the petitioner ln the wlthln proceeding,

true copy thereof in a securely sealed postpald wrapper addressed

Mr. & Mrs. Frank Dalvito
117 Grand Street
Mamaroneck, New York 10543

and by deposlt ing same enclosed in a postpald properLy addressed wrapper in a

(post of f lce or off lc ial  depository) under the excl .usive care and custody of

the Unlted States Postal  Servlce withln the State of New York.

That cleponent further says that the said addressee ls the CEg!€sexxefiag

Dr*xiE) petitioner herein and that the address set forth on said lrrepper ls the

last known address of the (uefrm*xgilaep<qfutnx) petitloner.

Sworn

Brh

to before me this

rA-3 (2/76)

,  1977.
A A
[\'uur,cr (\{E/'u-4"r-



STATE OF NEW YORK
STATE TAX COMI.{ISSION

In the l" lat ter of  rhe Pet i t ion

o f

FRANK And CELIA DALVITO

For a Redeterminat ion of a Def lc iency or
a Rerrision of a Det,erminaLlon or a Refund

- Personar rncome anq
ot Unincorporated Business
Taxes under l r t icLe (s) ZZ & 23 of the
Tax Law I f or the Year (9p<oo<*rnlr&G) L97L.

by enclos ing a

as  fo l l ows :

AFFIDAVIT OF MAILING

State of New York
County of Albany

Bruce Batchelor , being duLy sworn, deposes and says that

xtre is an ernpLoyee of the Department of Taxatlon and Flnance, over 18 years of

age, and that on the Bth day of Apri l  ,  L977, *e served the within

Not ice of  Decis i -on by (cert i f led) mai l  upon Hans Ronis

(representat lve of)  the pet i t loner in the withln proceedingt

true copy thereof in a securely seated postpaid wrapper addressed

Mr. Hans Ronis
c/o Frank Giacomo, P.A.
I32  W.  Bos ton  Post  Road
Mamaroneck, New York 10543

and by deposit lng same enclosed in a postpald properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Service withln the State of New York.

That deponent further says that the sald addressee is the (representative

of the) pet i t loner hereln and that the address set forth on sald wrapper is the

last known address of the (representat ive of the) pet i t toner.

Sworn

Brh

to

d a y

before me thls

of Apri l

rA-3 (2/76>



STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

rynll tf lffi?

A D O R E S S  Y O U R  R E P L Y  T O

TEL EPHONE:' ' ' ' ,-I$.HlSL-

STATE TAX COMMISSION

r l$r 3 ltrr* tn* nilvtto
tr|.? 6rud $t3r.G
*rmffir*, tr Soc|r LSSrilt

Drfr l8* t tfillr SluLtOr

Ptease take notice of the gmtrStil
of the State Tax Cornmission encLosed herewith,

Please take further notice that Pursuant to
Section(s) S*O rnil ?tl of the Tax Law, any
proceeding in court to revie$t an adverse deci-
sion must be commenced within * m6f
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter reLative
hereto rnay be addressed to the undersigned. They
wit l be referred to the proper party for reply.

Enc .

-Jfry tm14 yPEP

QL---'h il' 
\-Jr+<+<

nrr* dt; nncfr
$ryrnrl-3cr oc smlr
cil,rln filrrLryr

?etLt ioner '  s Representat ive :

Taxing Bureauts Representat ive:

rA -1 .  12  ( t / 7  6 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

O I

FRANK AND CELIA DALVITO

for Redetermination of Deficiency or
for Refund of Personal Income and
Unincorporated Business Taxes under
Articles 22 and 23 of. the Tax Law
fo r  t he  Year  I971 .

DECiSION

Pet i t ioners,  Frank and Cel ia  Dalv i to ,  res id ing at  I l7  Grand Street ,

Mamaroneck, New York 10543, have f i led a petit ion for redetermination of

deficiency or for refund of personal income and unincorporated business

taxes underAr t ic les 22 and23 of .  the Tax Law for  the year  I97I  .  (F i le

No.  I -79038896)  .  A smal l  c la ims hear ing was held before Harry  Huebsch,

SmaI I  CIa ims Hear ing Of f icer ,  a t  the of f ices of  the State Tax Commiss ion,

Two Wor ld Trade Center ,  New York,  New York,  on October  25,  1976 at

I :15 P. I \4 .  Pet i t ioners appeared by Hans Ronis .  The Income Tax Bureau

appeared by Peter  Crot ty ,  Esq. ,  (Abraham Schwartz ,  Esq. ,  o f  counsel ) .

ISSUE

Did petit ioner, Frank Dalvito's sel l ing and public relations'

activit ies during the period from January through May, inclusively, in the

year  I971,  const i tu te the carry ing on of  an unincorporated business?
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FINDTNGS OF FACT

1.  Pet i t ioners,  Frank and Cel - ia  Dalv i to ,  f i led a New York

State personal income tax return for 197L. Upon audit,  the

Income Tax Bureau issued a Statement of Audit Changes which

contended that  pet i t ioner ,  Frank Dalv i to '  was a se l f -employed

public relations man for f ive months in L97l whose income from

such activity was subject to unincorporated business tax. The

Income Tax Bureau also made adjustments to petit ioners, Frank

and Cel ia  Dalv i to 's  personal  income tax which are not  contested

or  an issue.  In  accordance wi th  the aforesaid Statement  of

Audi t  Changes,  the Income Tax Bureau issued a Not ice of  Def ic iency

in the amount  of  $573.24 addi t ional  tax due,  p lus penal ty  of

$L22 .06  and  i n te res t  o f  $155 .79 ,  f o r  a  sum o f  $851 .09 .

2.  Dur ing the per iod,  January through May of  the year  L97L,

pet i t ioner ,  Frank Dalv i to ,  so ld e lect r ic  t ransformers on a 22

commission basis throughout the United States for Universal

Manufacturing Corporation. He was not issued a withholding sl ip

for this period and no deductions were made from his compensation.

Pe t i t i one r ,  F rank  Da lv i t o ,  ea rned  $20 ,830 .90  i n  commiss ions

dur ing th is  per iod and repor ted $9,602.00 as unre imbursed expenses

incurred in and attr ibutable to this period. By his own admission,

pet i t ioner ,  Frank Dalv i tor  wds unsuperv ised by h is  pr inc ipa l  and

was sel f -employed.
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CONCLUSIONS OF I"AW

A. That the income received by petit ioner, Frank Dalvito, during

January through May in the year 1971 from Universal Manufacturing Corporation

constituted income from his regular business of sel l ing electr ic transformers

and providing public relations services and not compensation as an

employee exempt from the imposit ion of unincorporated business tax in

accordance with the meaning and intent of section 703(b) of the Tax Law.

B. That the aforesaid activi. t ies of petit ioner, Frank Dalvito,

during the period January through May in the year I97I , constituted the

carrying on of an unincorporated business and his income derived therefrom

was subject to unincorporated business tax in accordance with the

meaning and in tent  o f  sect ion 703(a)  of  the Tax Law.

C. That the petit ion of Frank and Celia Dalvito is denied and the

Not ice of  Def ic iency issued November 24,  1975 is  susta ined.

DATED: Albany, New York

Apr i l  B,  L977

TATE TAX COMMISSION

PRESIDENT

h"ga, IC*^^^^
CO MMISSIONER


