
STAT.E OF NEW YORK
STATE TAX COMMISSION

In  the l " la t ter  of  the Pet i t lon

o f

JOSEPH GABBE

For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determinat lon or  a Refund
of Personal Income

AFFIDAVIT OF MAILING

Taxes under Art ic le S) 22 of the
Tax Law for the Year(slxrm&ex*oC$)1965.

State of New York
County sg AIbanY

Bruce Batchelor , being duLy sworn, deposee and says that

Xhe is an employee of the Department of Taxation and Flnance, over 18 years of

age, and that on the 14th day of April , 19 77, Arc served the within

Not ice of  Decis ion by (certlfied) mait upon Joseph Gabbe

by enclos ing a

a s  f o l l o w s :

>,(xxpoeerxtaOi:r$of) the petltioner in the wlthin proceedlng,

Erue copy thereof in a securely sealed postpaid wrapper addressed

Mr. Joseph Gabbe
Woodsland Road
Harrison, New York

and by deposi. t ing same enclosed in a postpaid properLy addressed wrapper ln a

(post of f ice or off ic lal  depository) under the exclusive care and custody of

the United States PostaL service. within the State of New York.

That rJeponent further says that the said addressee ls the (rcryxcrseGxaloe

xtxbbe) petitloner herein and that the address set forth on said ltraPPer ls the

last known address of the (rcpnrxeuuaxt$€<5f,:of&' petltloner.

Sworn to before me this

14 th  day  o f  Apr i l  ,  L977.

r/
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STAfE oF NEw YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

.JOSEPH GABBE

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a DeterminatLon or  a Refund
of Personal fncome
Taxes under  Ar t ic le fo)  22 of the
Tax Law for the Year(o!<o*<**ricd(t) 1965.

State of New York
County of Albany

Bruce Batchelor , being duly sworn, deposes and saye that

*re is an employee of the Department of Taxatlon and Fl.nance, over 18 years of

age, and that on the 14th day of April , L977 r the served the within

Not ice of  Decis ion by (certtf ied) mail upon Solomon Mi1ler, CPA

(representative of) the pettt loner tn the withln proceeding,

true copy thereof in a securely sealed postpaid wrapper addressed

Solomon Mil ler, CPA
Bindamin a Miller
500 Fifth Avenue
New York,New York 10036

and by deposit , ing same enclosed in a postpatd properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

Ehe United States Postal  Service within the State of New York.

That deponent further says that the said addreasee ls the (representative

of the) pet i t ioner herein and that the address set forth on said l rrapper le the

last knovm address of the (representat ive of the) pet l t loner.

Srnrorn to before me Ehis

14th day of  Apr i l  ,  L977.

AFFIDAVIT OF MAILING

by enclos lng a

as  fo l l ows :
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STATE
DEPARTMENT OF

OF 
.NEW 

YORK

TAHTION AND FINANCE

STATE TAX COMMISSION

r

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

lnrtl, 1{r 19?t

A O O R E S S  Y O U R  R E P L Y  T O

TELEPH.NE:,r,., di?-l?!l

t$r ,ffi &!tr
iln&rrd rord
Hffirl'sf H tU*

sffit' ltr, orlibrr

Please take not ice of the
of the State Tax Conrnission

DrcNTCtl
enclosed hererwith.

?lease take further notice that pursuant to
Section(f , *lO of the Tax Law, anY
proceeding in court to reviett an adverse deci-
sion must be cormnenced within I mtln
from the date of fhis not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerrling any other matter relative
hereto may be addressed to the undersigned.-r They
will be referred to the proper par/W fo9 rffLy.'1

Go&llttn
Enc. lLr

?et i t ioner ts  Rep

'Snsfne
acl -ve:

dtloc

Taxing Bureau's Representat ive:

V e
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STATE OF NEW YORK

STATE TAX COMMISSION

In the lulatter of the petit ion

o f

JOSEPH GABBE

for Redetermination of a Deficiency or
for Refund of Personal Income Taxes
under Art icle 22 of the Tax Law for
the  Year  1965 .

DECISION

Pet i t ioner ,  Joseph Gabbe,  woodsland Road,  Harr ison,  New york,

f i led a pet i t ion for  redeterminat ion of  a  def ic iency or  for  re fund

of personal income taxes under Art icle 22 of xhe Tax Law for the

yea r  f 965 .  (F i l e  No .  0000 f101 )  .

A formal  hear ing was held before Solomon Sies,  Hear ing Of f icer ,

a t  the of f ices of  the State Tax Cormniss ion,  Two Wor ld Trade Center ,

New York,  New York,  o f l  November 18,  L976 at  11:35 a.m.  The

petit ioner appeared by Solomon Mil ler, CPA. The Income Tax Bureau

appeared  by  Pe te r  c ro t t y ,  Esq .  (Lou is  sen f t ,  Esq .  o f  counse l ) .

ISSUE

Whether petit ioner,

State,  wi th in  the meaning

Law,  fo r  t he  yea r  L965 .

, was a resident of New York

of  sect i -on 605 of  the Tax

Joseph Gabbe

and intent
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FINDINGS OF FACT

l .  Pet i t ioner ,  Joseph Gabbe,  f i led a New York State nonres ident

income tax return for  the year  1965.  This  return l is ted h is  address

as c /o Cadi l lac Impor ts  Ltd. ,  498 7th Avenue,  New York,  New York.

Pe t i t i one r  l i s ted  to ta l  Federa l  i ncome as  $39 ,325 .31  and  to ta l

New York State income as zeto.  Pet i t ioner  requested a refund of

$2 ,713 .40  i n  New York  S ta te  rax  w i thhe ld ,  and  $8 f6 .43  o f  es t ima ted

tax  pa id ,  t o ta l i ng  $3 ,529 .83 .  Th i s  to ta l  was  re funded  by  the  Income

Tax Bureau.

2.  On July  29,  1968,  the Income Tax Bureau issued a Statement

of  Audi t  Changes against  the pet i t ioner ,  Joseph Gabbe,  imposing

New York State personal income tax for the year L965, upon the grounds

that an individual employee assigned to work outside the United

S ta tes  does  no t  l ose  h i s  s ta tus  as  a  res iden t .  Acco rd ingLy ,  a

Not ice of  Def ic iency was issued,  repor t ing a def ic iency of

$2 ,858 .3 f ,  p l us  $392 .45  i n  i n t e res t ,  and  t o ta l i ng  $3 ,250 .76 .

3 .  Pe t i t i one r ,  Joseph  Gabbe ,  f i l ed  a  j o in t  Federa l  i ncome

tax return,  wi th  h is  wi fe ,  Josephine Gabbe,  for  the year  L965.

4.  Pet i t ioner ,  Joseph Gabbe,  entered in to a separat ion

agreement  wi th  h is  wi fe ,  Josephine Gabbe,  on May 22,  L964.  In

this agreement Joseph Gabbe agreed to convey an undivided one-half

in terest  in  the home at  34 Ear lwood Dr ive,  Whi te Pla ins,  New York.

5.  From late L962 unt i l  ear ly  L964 the pet i t ioner ,  Joseph

Gabbe,  l ived at  h is  mother 's  house on Garth Road,  Scarsdale,  New York.
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6.  The pet i t ioner  was employed as pres ident  o f  Cadi l lac

Imports ,  L td.  in  L964,  when he le f t  for  l ta ly  Lo run operat ions

of that company there.

7.  The pet i t ioner  l ived the rest  o f  L964 and unt i l  Apr i1 ,  L965

in a hote l  in  l ta ly .  In  la te L964,  the pet i t ioner  made an agreement

to have a home built in Italy and this home was completed i-n

Apr i l  1965,  dt  which t ime i t  was paid for  by the pet i t ioner  and he

moved in.

8.  The pet i t ioner  f i led,  a t tached to h is  1040 Federa l  income

tax form of 1965, a form 2555 in which he claimed to have made

a statement to the Ital ian authorit ies that he was not a resident

o f  l t a l y  i n  t he  yea r  1965 .

9. The petit ioner returned Ln L974 to New York State to l ive

af ter  ten years in  l ta1y,  because the business oppor tuni t ies had

changed detr imenta l ly ,  in  l ta ly .

10. In support of his testimony that he had not spent mote than

30 days in  New York SLate in  L965,  the pet i t ioner  of fered no documen-

ta t i on  such  as  a  dLa ry ,  o r  passpor t ,  o r  ex i t  v i sas ,  e t c .

CONCLUSIONS OF LAW

A. That,  s ince pet i t ioner,  Joseph Gabbe was a domici l iary of

New York State and failed to prove thaL he spent not more than 30

days in New York State in L965, therefore,  pet i t ioner,  Joseph Gabbe,

was a resident of New York State within the meaning and inLent of

secL ion  605(a) (1 )  o f  the  Tax  Law,  fo r  sa id  year .



I

B.

Not ice

DATED:

-4

That the pet i t ion of  Joseph

of Def ic iency issued July 29,

Albany, New York
Apri l  L4,  L977

Gabbe is denied and

1968  i s  sus ta ined .

the

An^}lil., )q*..^"-'
CO}O,IISSIONER

TATE TAX COMMISSION


