
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

PETER D. FLil\IING

For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determlnat ion or  a Refund
of Personal Income Taxes
Taxes under Art ic le(g) 22

AFFIDAVIT OF MAILING

of  the

she

age

b y

a s

Tax Law, for the Year(*Ip&SegitO&(gJ
1q71

SEate of New York
County of Albany

IVtrarsina Dorrrini ,  being duly sworn, deposes and saye that

is an employee of the Department of Taxat lon and Finance, over 18 years of

, and that on the 15th day of JuJ-y , L977 , she served the withln

Notice of Decision by (certified) mail upon Peter D. Flen:ing

@ the pet i t loner  ln  the wi th in proceedlng,

enclos ing a t . rue copy thereof  in  a securely  sealed postpaid nrapper addressed

follows: Peter D. Flening
RD #2
Middletovrm, New York LO9/+O

and by deposit ing same enclosed in a postpald properly addressed wrapper in a

(post of f lce or off ic lal  depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

Thac deponent further says that the said addressee is the AOEFe6€€fi0eeA0g

ffiffi(petitioner herein and that the address set forth on said wrapper ls the

last knovrn address of the w pet l t ioner.

Sworn to before me this

15 tidaylof JulY , Lg 77.

rA-3 (2/76)



STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Jrrl.y lt, 1Yr7
J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I  L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

Pctrr D. nldng
nD #2
f&ddlotora, l{rr Yor& 10040

Dtan llr" ntrd,n6l

Please take notice of the Drcl,rlq4r
of the State Tax Commission-endtosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(g) gq6 of the Tax Law, any
proceeding in court to revi6-w ari'atverse decision by the State Tax

Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must 'be commenced in the Supreme
Court of the State of New York, Albany County, within 4 fhtbS
from the date of this notice.

lnquiries concerning the computation of tax due or refund allowed in
aciordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

P',fofr
toews calnluarr
fmdng rnrfntr'

ffirixr
Taxing Bureauts Representat ive

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMN{ISSION

In the Matter of the Petition

of

PETER D.  FLEMING

for Redetermination of a Deficiency or for
Refund of Personal Income Taxes under
Ar t ic le  22 of  the Tax Law for  the Year  I971.

DECiSION

Pet i t ioner ,  Peter  D.  F leming,  res id ing at  RD +2,  Middletown,

New York 10940, has f i led a petit ion for redetermination of a deficiency

or for refund of personal income taxes under Art icle 22 of. the Tax Law for

t he  yea r  197 I .  (F i l e  No .  I I 291 ) .

A smal l  c la ims hear ing was held before Wi l l iam Valcarcel ,  Smal l

C la ims  Hear ing  O f f i ce r ,  on  Oc tobe r  26 ,  L97  6 ,  a t  I 0 :45  A .M.  a t  t he  o f f i ces

of the State Tax Commission, Two World Trade Center, New York, New York.

The petit ioner appeared pro se. The Income Tax Bureau appeared by Peter

Cro t t y ,  Esq . ,  (A .  Schwar t z ,  Esq . ,  o f  counse i )  .

ISSUE

Whether  pet i t ioner ,  Peter  D.  F leming,  is  l iab le for  a  penal ty  in

accordance wi th  sect ion 685(g)  of  the Tax Law,  as a person who fa i led to

collect, truthful ly account for, and pay over income taxes withheld for Machinery

Un l im i ted ,  I nc . ,  du r ing  the  pe r iod  Ju Iy  l ,  l 97 I  t o  December  3 I ,  1971  .
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FrNprNqi oF FACT ANp CONCLUSIONS OF IAW

l.  Pet i t ioner ,  Peter  D.  F leming,  was employed by Machinery Unl imi ted,

Inc.  as a mechanic  f rom January I ,  I97 l  to  Apr i l  ,  I97I .  In  addi t ion,  pet i t ioner

was l isted as a vice-president for the sole purpose of being able to get corporate

checks cert i f ied at the bank.

2. Petit ioner was not a shareholder, creditor or investor of Machinery

Unlimited, Inc, and had no authority in the f inancial, managerial, or

administrative operations of the corporation.

3. Petit ioner was under the direct supervision of Mr. Jack Gardner,

majority shareholder, corporate off icer, and executive director of Machinery

Unl imi ted,  Inc.

4. Petit ioner terminated his employment with Machinery Unlimited,

Inc. in Apri l  ,  L97I, and formed his own construction corporation, whereby he

devoted his ful l-t ime to that corporation.

5. That petit ioner, Peter D. Fleming, was not a person required to

collect, truthful ly account for, and pay over income taxes withheld for Machlnery

Unl imi ted,  Inc. ,  and is  not  l iab le to  a penal ty  in  accordance wi th  the meaning

and intent of section 685(g) of the Tax Law.



6. That the petit ion

of Deficiency i.ssued August

DATED: Albany, New York

Ju l y  15 ,  L977

Fleming is granted and the Notice

cance l l ed .
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of Peter D.

26 ,  L974  Ls

COMMISSIONER

STATE COMMISSION

PRESIDENT

COMMISS iONER


