
STATB OF NEW YORK.
STATE TAX COMMISSION.

In the Macter of the Pet i t ion
:

o f
c. LEONARD ERTCKSON, BRIAN ERICKSON:

JOHN ELSEN AXID WAYNE J. WHITMER
For a Redeterminat ion of a Def ic iency or :
a Revlsion of a Determinat ion or a Refund
of Personal Income :
Taxes under Art icle (x) 22 of the
Tax Law for the Year(s)>oo<*c$o&(ff) :
1 q 7 O  a n d  1 9 7 ' l

State of New York
County ofalbany

Bruce Batchelor , being duly sworn, depoees and says that

xhe is an empl-oyee of the Department of Taxation and Flnance, over 18 years of

age, and that on the L2Lh day of January ,  L977, >Bhe served the withln

Notice of Decision by (cert i f ted) mal l  upon C. Leonard Erickson

by  enc los ing  a

as  fo l l ows :

:(repaxeoo**re<:d) the petttloner ln the within proceedlng'

t , rue copy thereof Ln a securely sealed postpald wrapper addressed

Mr. C. Leonard l lr ickson
P .O .  Box  351
Salamanca, New lfork L4779

and by deposit ing same enclosed in a postpatd properly addressed l t raPper ln a

(post ot f ice or off ic ial  depository) under the excluslve care and custody of

the United States Postat Servlce withln the State of New York.

That deponent further says that the said addressee le the (eryfegelEaD(M

xa>ct*) petitioner herein and that the address set forth on said wrapPer ls the

Sworn to before me thls

12th day of January ,  L977.

AFFIDAVIT OF MAILING

TA.3 (2176)



STATE OF NE!il YORK
STATE TAX COMMIS$ION

In the Matter of the Pet i t ion

o f
c. LEONARD ERTCKSON, BRIAN ERTCKSON

JOHN ELSEN AND WAYNE J. WHITMER
For a Redeterminat ion of a Def ic iency or
a Revision of a Determinatton or a Refund
of Personal rncome
Taxes under Art ic le($) 22 of the
Tax Law for the Year(s)>oo<R0rnftcd:(x)
L 9 7 O  a n d  1 9 7 1 -

State of New York
County of Albany

Bruce Batchelor , betng duLy sworn, deposes and says that'

*re is an employee of the Department of TaxaEion and Flnance, over 18 years of

age, and that on the 12th day of January , L9 77, xtre served the wlthln

Notice of Decision by (certified) mail upon Brian Erickson

@gxrellca:ttrvs<rf,) the petitioner tn the withln proceedlng'

by encl-osing a true copy thereof in a securely sealed postpaid wrapper addressed

as fol lows: Mr. Br ian Erickson
Rf'D #1 , P'ox 54
Salamanca, New York 

'.L4779

and by deposit ing same enclosed in a postpeld properly addreseed wrapper ln a

(post of f lce or off ic lal  depository) under the excluslve care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the @greseurt{:O0r

aff<>chll) peLitioner herein and that the address set forth on eaid nrapper ls the

last known address of the (cgresaxlrDtffixD6lttx) petltloner.

AFFIDAVIT OF MAILING

Sworn to before me this

L2lc}: day of January , L977.

(2 /76 )

tl, *. , . [,r..\,,c 1,.,i11



STATE OF NEI^T YORK
STATE TAX COMMISSION

In the l" laEter of the Pet i t ion

o f

c. LEONARD ERTCKSON, BRIAII ERICKSON
JOHN ELSEN A}TD WAYNE .f . WHITMER

For a Redeterminat ion of a Def ic iency or
a Revision of a Determlnat ion or a Refund
of Personal Income
Taxes under  Ar t ic leQe) 22
Tax Law for the Year(s) Eo<*srrig6{n)
I  9 7 n  a n r : l  1  q 7 ' l

State of New York
County ofAlbany

Bruce Batchelor

rihe is an employee of the

age, and that on thel2th

Notice of Decision

, belng duly eworn, deposes and says that

Department of Taxat ion and Finance, over 18 years of

day of January ,  L977, xhe served the withln

by (cert i f ied) mal l  upon John Elsen

the petitioner ln the wlthln proceedlng,

securely sealed postpald wrapPer addressed

AFFIDAVIT OF MAILING

of the

(x6p{r.s6ffi6etil.r>of )

by enclosLng a true copy thereof tn a

as fo l lows:  Mr.  John Elsen

165 West Av'enue
Salamanca, New York L4779

and by deposit ing same enclosed in a postpald properLy addressed wrapper in a

(posc off ice or off ic laL depository) under the exclusive care and custody of

the United States Postal  Servlce within the State of New York.

That deponenr further says that the said addreasee ts the (cqre!9et*axtue

s8>otte) petitloner herein and that the address set forth on said nrapper ls the

Last knohrn address of the @rr€otrrtlpo<rf,>otre) petltloner.

Sworn

12th

to

d a y

before me thls

of January

rA-3 (2/76>

,  L977.



STATE OF NEW YORK
STATE TAX COMMISSION.

In the l" lat ter of  the Pet i t ion
:

o f
c. LEONARD ERTCKSON, BRTAII ERTCKSON:

JOIIN ELSSN AND WAYNE .J. WHITMER
For a Redeterminat ion of a Def ic iency or :
a RevLsion of a Determlnat ion or a Refund
of Personal fncome 2
Taxes  under  Ar t i c le  S)  22 of the
Tax Law for the Year(s) oo<3ffioddx) :
L 9 7 A  a n d  L 9 7 L .

State of New York
County of Albany

Bruce Batchelor , being dul-y sworn, deposes and says that

xhe ts an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the L2thday of January ,  L977, trhe served the wlthin

Not ice of  Decis ion by (certifled) mail upon Wayne J. lr/hitmer

(xegexeuo**rer>d) the petltioner ln the within proceeding,

by enclosing a true copy thereof in a securety sealed postpaid wrapper addressed

as foLlows: Mr. Wayne , I .  Whitmer
3 Crosby Drive, RD #1
Salamanca, New York L4779

and by deposLt ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  deposltory) under the excl-uslve care and custody of

the United States Postal  Service withln the StaEe of New York.

That deponent, further says that the said addressee is the {oqrooatrldcae

!ft<tbe) petitioner hereln and that the address set forth on said lrrapper is the

last known address of the t?ofwrirewqxt$s<b*otle) petltloner.

Sworn t.o before me this

AFFIDAVIT OF MAILING

rA-3 (2176)

'(,.ru,..o 
tsalr l tii:,



$TATE OF NEW YORK
STATE TAX COMMISSION.

In the Matter of the Pet i t ton

o f
c. LEONARD ERTCKSON, BR]A\T ERTCKSON

.]OHN ELSEN AND VilAYNE J. WHTTMER
For a Redetersr inat ion of a Def ic l-ency or
a Revision of a Determinat ion or a Refund
of Personal Income
Taxes under Art ic le 6) 22

AFFIDAVIT OF MAILING

of the
Tax Law for the Year(s) oocBrrlr[od{rr)
1970  and  L97L .

State of New York
Count,y of Albany

Bruce Batchelor , betng duly sworn, deposes and says that

Etre is an employee of the Department of Taxatlon and Finance, over 18 years of

age, and that on the L2t}:. day of ,January , L9 77, )3he served the wlthin

Not ice of  Decis ion by (cert i f ied) mail upon Wil l iam H. Gardner a

David planch (representatLve of) the petitloner ln the withtn proceedlng,

by enclosing a true copy thereof in a securely seaLed postpaLd wrapper addressed

as fo l lows: Wil-l iam H. cardner a oavid Manctr, Esqs.
Hodgson, Russ, Andrews, Woods & Goodyear
l B 0 0 O n e M & T P l a z a
Buffalo, New York L42O3

and by deposit ing same enclosed in a postpald properly addressed wrapper Ln a

(post of f lce or off ic ial  depository) under the exclusive care and custody of

the United St,ates Postal  Service within the State of New York.

That deponent further says that the said addressee ts the (representatlve

of the) petitloner herein and that the address set forth on eaid lrrapper le the

last known address of the (representati-ve of the) pet,Ltloner.

Sworn to before me this

l2th day of January , L9?7.

rA-  3 (217 6)



STATE TAX COMMISSION

STATE'OF NEW YORK

DEPARTMENT OF TA)(ATION AND. FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

irinurry 12, 197?

A D O R E S S  Y O U R  R E P L Y  T O

TELEpHoNE: rsr  e l l l l?-1?2t

r !lr. C. Lonrrd Ertchra[r
P.g. Box 331
Salanrtrsrr [rr York t{?79

Dlxf Ur. Erlckrmr

Please take nolice of the pSglSIOI
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
Section(;) 690 of the Tax Law, anY
proceeding in court to review an adverse deci-
sion must be cornmenced within 4 nOntlff
f rom the date of this not ice.

Inquir ies concerning the computat ion of tax'
due or refund allowed in accordance with this
decision or concerning any other natte-r reLative
hereto may be addressed
will- be referred to the proper PatF{flor-r7ply.

Enc.

cc :  Pet i t ione t ' s  Repres lng
Ltlt 'Iar

otf,Lcrr

Taxing Bureau's Representat ive:

rA -1 .  12  (L /7  6 )



STATE TAX COMMISSION

STATE .OF NEW YORK

DEPARTMENT OF TA)(ATION,AND. FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L E A N Y ,  N . Y .  1 2 2 2 7

dtrnnrqr 11, 10??

A D O R E S S  Y O U R  R E P L Y  T O

TELEPHONE: t ' ' 'T ET?-l?IT

r l|rr lrtrl Bldrc
lfD tft, lott ta
8rl^mr ilfr tffi lt??lD

tn* l5'. lrlfrlsf

Please take notice of the mtg!!il
of  the State Tax Conunission enclosed herewith.

Please take further notice that pursuant to
Sect ion(S GtO of the Tax Law, anY
proceeding in court to review an adverse deci-
sion must be commenced within tl ;;ntb*
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund all.owed in accordance with this
decision or concerning any other matter relat ive
hereto nay be addressed
will be referred to the

Enc.

cc :  Pet i t ioner 's  Repres

llr
ot!l"oa

Taxing Bureau's Representat ive:

to the under,7Lgned,
proper pa

rA -1  .  12  (L /7  6 )



STATE TAX COMMISSION

STATE .OF NEW YORK

DEPARTMENT OF TN(ATION AND. FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

itrnl|rrr llr 1t??

A D O R E S S  Y O U R  R E P L Y  T O

TELEPHoNE:,r, rCt?!l!?!!!-

r ltr. dtd|r ll|s
163 trlt lvmr|
selrmnorr lrr lrrrh L770

D$at !S. ELrmr
PLease take notice of the DlCIglC
of the State Tax Comrnission encl-osed herewith.

Please take further notice that pursuant to
Section(I) GtO of the Tax Law, anY
proceeding in court to revielr an adverse deci-
sion must be commenced within { mtbf
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other Tnatter rel-ative
hereto may be addressed to the unders ed. They
will be referred to the proper part rep

Enc.

cc :  Pet i t ioner ts  Represe

irl.ry e;
lrf O6tlsrr

Taxing Bureau's Representat ive:

rA -1 .  12  (L /7  6 )



STATE 
'O.F 

NEW YORK

DEPARTMENT OF TA)(ATION.AND. FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

rfanuery 12, L977

A D O R E S S  Y O U R  R E P L Y  T O

T E L E P H O N E :  ( 5 I 8 } 137-L721

STATE TAX COMMISSION

r
!{r. lfaynr rT. Whltnar
t Crorby Drlrrr, nD *1
Selananea, f,on York ttl?79

mar l{r. lftrlturrr
Please take notice of the DECISIOS
of the State Tax Commission enclosed herewith.

PLease take further notice that Pursuant to
Section(I) 690 of the Tax Law, anY
proceeding in court to reviert an adverse deci-
sion must be cormnertced tnrithin { nmtlff
f rom the date of ' th is not ' ice.

Inquiries concerning the computation of tax
due or refund allo'r^red in accordance with this
decision or concerning any other matter relat ive
hereto rnay be addressed to the undersi
wi l l  be referred to the

Enc.

cc :  Pet i t ioner ts  Repres

tng lar

;fi$frns offtcrr

Taxtng Bureaurs Representat ive:

They

rA -1 .12  ( t 176 )
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f
C. LEONARD ERICKSON, BRIA}T ERICKSON

JOHN ELSEN AIilD WAYIIE J. WH]TMER

for Redetermination of a Deficieney or
for Refund of Personal Income Taxes
under Art icle 22 of the Tax Law for the
Years  l 97O and  1971 .

DECISION

Pet i t ioners,  C.  Leonard Er ickson,  P.O.  Box 35I ,  Salamanea,

New York 14779;  Br ian Er ickson,  R.F.D.  #1,  Box 54,  Salamanca,  New

York T4779; John Elsen, 165 West Avenue, Salamanca, New York

L4779;  and Wayne J.  Whi tmer,  3  Crosby Dr ive,  R.D.  #1,  Salamanea,

New York L4779,  pet i t ioned for  a  redeterminat ion of  def ic ienc ies

in personal income taxes under Art icle 22 of the Tax Law for the

years  l 97O and  L971 .

A formal hearing was held at the off ices of the State Tax

Commiss ion,  Buf fa lo ,  New York,  oD September 10,  L974,  before

L.  Rober t  Le isner ,  Hear ing Of f icer .  The taxpayers were

represented by Wil l iam H. Gardner, Esq. and David Manch, Esq.

and the Income Tax Bureau was represented by Saul Heckelman, Esq.

( James  Sco t t ,  Ese .  o f  counse l ) .

ISSUE

Were the applicants l iable as responsibl-e persons for

withheld income taxes on payrol ls of Fancher Furniture Company?



2

FTNDINGS OF FACT

1.  Pet i t ioners,  C.  Leonard

E1sen and Wayne J. Whitmer, were

Furniture Company, Inc.

Erickson, Brian Erickson, John

of f icers or  employees of  Fancher

2.  A Not ice of  Determinat ion of  def ic ienc ies for  fa i lure to

withhold income taxes from the payrol ls of Fancher Furniture Company

for  the years L97O and L971,  was issued on February 28,  L972,

against  the taxpayers under  F i le  No.  L6-O42A36O.

3. Ttre taxpayers petit ioned for redetermination of the

de f i c i enc ies .

4.  wi th  respect  to  January,  L97L,  i t  was asser ted on br ie f

that  not ices of  assessment  had not  covered JanudtY,  197L.

5. No returns were f i l -ed by Fancher or the part ies herein

for  those per iods and accord ingly  assessments of  $929.L4 against

them do not have a t ime l imit. The Notice of Hearing, as weII as

correspondenee indicating $829.14 for January I through January 2L,

197L, is in the record,, covered these periods and evidence was

taken thereon at the hearing.

6.  TLre assessments in  controversy were reduced to $1,978.65

for the period December 15 through December 30, and to $829.L4

for the period January I through January 2L, 197L.

7.  John F.  E lsen 's  duty  was to  take charge of  Fancher 's

manufacturing and he had no duties in connection with payrol ls or

f i nances .
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B .  B r ian  E r i ckson ' s  work  dea l t  w i th  sa les  and  sa les

promotion and he had no d.uties in eonnection with Fancher's

pay ro l l s  o r  f i nances .

9. C. Leonard Erickson was the president of Fancher and

his  responsib i l i t ies inc luded payro l ls  and taxes or  the delegat ion

of  the dut ies to  fu l f i l l  those responsib i l i t ies.

10. Wayne ,I.  Whitmer hras a corporate off icer and he also

had responsibi l i ty and control over the Fancher payrol ls and

taxes .

11. On January 2L, L97L, Fancher Furniture Company f i led a

petit ion in Bankruptcy under Chapter X of the Federal Bankruptcy

Ac t .

T2.  On January 25,  L97I ,  the t rustees of  the Bankrupt  Fancher ,

by a check No. 901 bearing the same date, paid the New York State

withholding tax by a check for the f irst weeks of January in the

amoun t  o f  $ I , 480 .81 .

13.  The $829.14 amount  owinq for  January,1971,was for  the

fol lowing payrol-1- periods :

*":n endins 33lx3ll 13; ilii"  January 29,  L97L

$583  .47
225 .L7

20 .50

$829 .L4

and the payrol ls were general ly paid the fol lowing Friday, almost

a week la ter .
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L4.  The Federa l  Cour t ,  on secured credi tors '  ob ject ions,

refused to a l low fur ther  tax payments af ter  January 21,  I97I ,

the date of bankruptcy, when funds were raised by a cert i f icate

of  indebtedness to  pay costs  of  admin is t rat ion.

CONCLUSIONS OF LAW

A. John F.  E lsen and Br ian Er ickson had no dut ies in  connect ion

with payrol ls in any event, and they were not responsible for the

wi thhold ing taxes.  John f .  E lsen and Br ian Er ickson are not  l iab le

for any withholding taxes herein.

B.  The appl icants  sent  a  cheek for  $1,480.81 for  Fancher  for

the f irst two weeks, January 1 and January 8, l-97].

C.  The taxes and returns for  the last  ha l f  o f  December,  I97O,

were not  due unt i l  January 31,  \97I .  Fancher  was declared bankrupt

before then and the applicants were barred from paying those I97O

taxes  i n  t he  amoun t  o f  $1 ,978 .65 .

D. The payrol l  taxes for the f irst half of January were

paid by the check for  $1,480,81.  The payro l l  taxes for  the last

hal f  o f  January,  797I  in  the amount  of  $829.14 were for  payro l ls

of the bankrupt and the applicants were powerless to pay the taxes

when barred by Lhe Federal Court.
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E. The applicants, C. Leonard Erickson and Wayne J. Whitmer,

would ord inar i ly  be l iab le as the responsib le corporate of f icers.

But having paid the withholding taxes for the f irst two weeks of

,January and having been subsequently barred by the bankruptcy court

from paying the last three weeks of January, L97I and the last three

weeks of December, 1970, they are not l iable for the withholding taxes

here in question, namely, the withholding taxes for the last three

weeks of  I97O and the last  three weeks of  ,January,  L971.

F.  I t  is  determined there are no def ic ienc ies or  penal t ies

against the applicants for withholding taxes for the periods in

i ssue  i n  th i s  case .

DATED: A1bany, New York

January L2,  L977

TAX COMMISSIONSTATE

fr.;r[- \Lv.,--*.-
COMMISSIONER
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STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TN(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N , Y .  1 2 2 2 7

ilanuary 12, J-977

A D D R E S S  Y O U R  R E P L Y  T O

457 -L723
TELEPHONE:  (5 lE) . . - -

r
Mr. Wayne J. Whitmer
3 Crosby Drive, RD +1
Salamanca, New York L4779

Dear Mr. Whitmer:

PLease take notice of the DECISION
of the State Tax Commission enclosed herersith'

Please take further notice that Pursuant to

Sect ion(5) 690 of the Tax Law' anY
proceeding in court to revleqt an adverse deci-

sion must be commenced within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund all 'owed in accordance with this

decision or concerning any other rnatter relative
hereto may be addressed to the unders
will be referred to the ProPer party/ty'r/ rc2L

Enc.

cc :  Pet i t ioner ts  RePre

Taxing Bureauts Representat ive:

'. 
Uisburn

ervising Tax

rA -L .12  (L /76)



STATE OF NEW YORK

STATE TAX COMMTSSTON

In tne  Mat te r  o f  the  Pet i t ion

o f
C. LEONARD ERICKSON, BRIA}{ ERICKSON

JOTtrV BT.SEN AND WAYNE J. VF]TTMER

for  Redeterminat ion  o f  a  Def ic iency  or
fo r  Refund o f  Persona l  Income Taxes
under  Ar t i c le  22  o f  the  Tax  Law fo r  the
Y e a r s  L 9 7 O  a n d  L 9 7 I .

! r , : r : : :  i : l ;C  ; - : ; p1 iCa : : i :S

w i th i re ld  i ncome taxes  on

DECTSTON

1 :  a l .  l c  a s  : a e s p a , r : ; l . , r l e  ' : i c r J i . i r s  f o r

pay ro l J - s  o f  l l anche r  Fu rn i t u re  Compauy?

t r e t i t i o n e r s ,  C .  L e o n a r d  E r i c l - , s o n ,  P . O .  B o x  3 5 1 ,  S a l a m a n c a ,

N e w  Y o r k  L 4 7 7 9 ;  B r i a n  E r i c k s o n ,  R . F . D .  # 1 ,  B o x  5 4 ,  S a l a m a n c a ,  N e w

York  L4779;  John E lsen,  165 West  Avenue,  Sa lamarrca ,  New York

L 4 7 7 9 ;  a n d  W a y n e  J .  W h i t m e r ,  3  C r o s b y  D r i v e ,  R - D .  + L ,  S a l a m a n c a ,

N e w  Y o r k  L 4 7 7 9 ,  p e t i t i o n e d  f o r  a  r e d e t e r r n i n a t i o n  o f  d e f i c i e n c i e s

in  persona l  income taxes  under  Ar t i c le  22  o f  the  Tax  Law fo r  the

y e a r s  1 9 7 0  a n d  T 9 7 L -

A  f o r m a l  h e a r i n g  w a s  h e l d  a t  t h e  o f f i c e s  o f  t h e  S t a t e  T a x

C o m m i s s i o n ,  B u f f a l o ,  N e w  Y o r k ,  o o  S e p t e m b e r  l O ,  L 9 7 4 ,  b e f o r e

L-  Rober t  Le isner ,  Hear ing  Of f i cer -  l lne  taxpayers  wet?e

r e p r e s e n t e d  b y  W i l l i a m  H .  G a r d n e r ,  E s q .  a n d  D a v i d  M a n c h ,  E s q .

and the  Income Tax  Bureau was r3presented  by  Sau l  Hecke lman,  Esq.

( J a m e s  S c o t t ,  E s e .  o f  c o u n s e l ) .

I S S U E
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FTNpINGS Oil I .ACT

1 .  Pe t i t i one rs ,  c .  Leonard  E r i ckson ,  B r ian  E r i cks ln ,  John

Elsen and Wayne J.  Whi tmer,  were of f icers or  em.plovees of  Fancher

Furn i ture Company,  Inc.

2 -  - : r  |To t i c ;  '  -  - - " . . - i i a t i o r r  o f  c re f i c i enc ies  fo r  f a i ru re  to

wi thhold income taxes f rom the payro l ls  o f  Fancher  t rurn i ture Company

fo r  t he  yea rs  1970  and  L97L ,  was  i s sued  on  Feb rua ry  28 ,  Lg72 ,

^ ^ - . i * - +  + 1 ^ ^  !  -. i g d r n s E  r n e  r a x p a y e r s  u n d e r  F i l e  N o .  L 6 - A 4 2 8 3 6 0 .

3 .  The taxpayers  pe t i t ioned fo r  red .e te rmina t ion  o f  the

d e f i c i e n c i e s .

4 .  W i t h  r e s p e c t  t o  J a n u a r y ,  l - g ' l L ,  i t  w a s  a s s e r t e d  o n  b r i e f

tha t  no t ices  o f  assessment  had no t  covered January ,  rgTL-

5 .  No re tu rns  were  f i led  by  t rancher  o r  the  par t ies  here in

f o r  t h o s e  p e r i o d s  a n d  a c c o r d i n g l y  a s s e s s m e n t s  o f  $ g 2 g . L 4  a g a i n s t

t h e m  d o  n o t  h a v e  a  t i m e  l i m i t .  T h e  N o t i c e  o f  H e a r i n g ,  a s  w e l l  a s

cor respondence ind ica t ing  $e29-L4 fo r  January  I  th rough January  ZT,

L 9 7 L ,  i s  i n  t h e  r e c o r d ,  c o v e r e d  t h e s e  p e r i o d s  a n d  e v i d e n c e  w a s

taken thereon a t  the  hear inq-

6 -  l l l : r e  a s s e s s m e n t s  i n  c o n t r o v e r s y  w e r e  r e d u c e d  t o  $ 1 , 9 7 8 . 6 5

for  the  per iod  December  15  th rough December  30 ,  and to  $B2g.L4

for  the  per iod  January  I  th rough January  2L ,  L }TL-

7  -  J o h n  F .  E l s e n ' s  d u t y  w a s  - - o  t a k e  c h a r g e  o f  F a n c h e r ' s

manu- iae tur ing  and he  had no  du t ies  in  connect ion  w i th  pavro l l s  o r

r l _ n a n c e s .
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B .  B r ian  E r i ckson ' s  work  dea l - t  w i th  sa les  and  sa les

promot ion and he had no dut ies i r i  conncct ion wich Fancher 's

pay ro l l s  o r  f i nances .

9 -  C.  Leona i :d  Er ickson was the  pres ident  o f  Fancher  and

h is  respons ib i l i t i es  inc lud .ed  payro l l s  and taxes  or  the  de legat ion

i  , - .  _ i  i : e : ; - : c t i i s i t i l i t i e s .

I O .  W a y n e  J .  W h i t m e r  w a s  a  c o r p o r a t e  o f f i c e r  a n d  h e  a l s o

had respons ib i l i t y  and cont ro l  over  the  t rancher  payro l l s  and

t a x e s .

11 .  On January  2L ,  I97L,  Fancher  Furn i tu re  Company f i led  a

pet i t ion  in  Bankruptcy  under  Chapter  X  o f  thc  Federa l  Bankruptcy

Aa J-

L2 .  On  January  25 ,  L97L ,  t he  t rus tees  o f  t he  Bank rup t  Fancher ,

by a check No.  901 bear ing the same date,  pa id the New York State

wi thhold ing tax by a check for  the f i rs t  weeks of  January in  the

amoun t  o f  $ f , 480 .8 I .

1 3 .  T h e  $ 8 2 9 - 1 4  a m o u n t  o w i n g  f o r  J a n u a r y , L 9 T L , w a s  f o r  t h e

f o l l o w i n g  p a y r o l l  p e r i o d s  :

week end ing  January  L5 ,  I97L
r r  ' r  J a n u a r y  2 2 ,  L 9 7 L

,  l r  "  J a n u a r y  2 9 ,  L 9 7 L

a n d  t h e  p a y r o l l s  w e r e  g e n e r a l l y  p a i d  t h e

a  w e e k  l a t e r .

$583  . 47
225  . '

20 ._ , , -

$B2e  -  L4

fo I l ow inE  F r iday ,  a lmos t
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L 4 .  T h e  F e d e r a l  C o u r t ,  o n  s e c u r e d  c r e d i t o r s '  o b j e e t i o n s ,

. L ,  L J  I  L ,

a  c e r t i f i c a t e

o f  i n d e b t e d n e s s  t . o  p a v  c o s t s  o f  a d m i n i s t r a t i o n .

CONCLUSIONS OF LAW

A .  J o h n  F .  E l s e n  a n d  B r i a n  E r i c k s o n  h a d  n o  d u t i e s  i n  c o n n e c t i o n

w i t h  p a y r o l l s  i n  a n y  e v e n t ,  a n d  t h e y  w e r e  n o t  r e s p o n s i b l e  f o r  ; h e

w i t h h o l d i n g  t a x e s .  J o h n  F .  E l - s e n  a n d  B r i a n  E r i c k s o n  a r e  n o t  l i a b l e

f o r  a n y  w i t h h o l d i n g  L a x e s  h e r e i n .

B .  T h e  a p p l i c a n t s  s e n t  a  c h e c k  f o r  5 1 , 4 8 0 . 8 1  f o r  F a n c h e r  f o r

t h e  f i r s t  t w o  w e e k s ,  J a n u a r y  1  a n d  J a n u a r y  8 ,  I 9 7 I -

C .  T h e  t a x e s  a n d  r e t u r n s  f o r  t h e  l a s t  h a l f  o f  D e c e r t ' ! : e r ,  L g ' l O ,

were not  due unt i l

before  then and the

January  31 ,  I 97 I .  Fancher  was  dec la red  bank rup t

app l i can ts  were  ba r red  f rom pay ing  those  L97O

t a x e s  i n  t h e  a m o u n t  o f  $ 1 , 9 7 8 . 6 5 .

D .  T h e  p a y r o l l  t a x e s  f o r  t h e  f i r s t  h a l f  o f  J a n u a r y  w e r e

pa id  by  t he  check  f o r  g I , 4B0 .B l The payro l l  taxes  fo r  the  las t

h a l f  o f  J a n u a r y ,  I 9 7 I  i n  t h e  a m o u n t  o f  $ 8 2 9 . 1 4  w e r e  f o r  p a y r o l l s

o f  the  bankrupt  and the  app l ican ts  were  power less  to  pay  the  taxes

when bar red  b t '  the  Federa l  Cour t -
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E-  The  app l i can ts ,  C .  Leonard  E r i ckson  and  Wayne  . r -  Wh i tmer ,

wou ld  o rd ina r i l y  be  I i ab le  as  the  respons ib l -e  co rpo ra te  o f f i ce rs .

But  hav ing paid the wi thhold ing taxes for  the f i rs t  two weeks of

January and having been subsequent ly  barred by the bankruptcv cour t

f rom paying the last  three weeks of  January,  I97L and the last  three

weeks  o f  December ,  I 97O,  they  a re  no r  l i ab le  fo r  t he  w iLhho ld ing  taxes

J r a r a  i n  d t i a e f  i o n -  n . a m e l r z .  1 - . h e  W i t h l f O l d i n c r  1 - : v e s  f o r  f h e  l _ a . S t  t h f e ee r v l l ,  f t q r l l s l w ,  u t l g  w ! u t t t t v t u ! l t y  u q A g -  ! v !  L t

weeks  o f  I 97O and  the  l as t  t h ree  weeks  o f  January ,  1971 .

F .  I t  i s  de te rm ined  the re  a re  no  de f i c i enc ies  o r  pena l t i es

against  the appl icants  for  wi thhotd ing taxes for  the per iods in

i ssue  i n  t h i s  case -

DATED: A I lra nrz - irTcw Ygrlq
,  ! t v v t

J a n u a r y  L 2 ,  L 9 7 - /

STATE TAX COMMISSION
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