
STATE OF NEW YORK
STATE TAX COUMISSION

In the l" lat ter of  the Pet i t ion

o f

ROBERT E. EASTMAN and ANNE S. EASTMAN

For a Redeterminat ion of a Def ic iency or
a Revision of a Det,ermination or a Refund

AFFIDAVIT OF MAILING

o f Personal Income
Taxes under Art ic le (s|  22 of the
Tax Law for the Year(s) ot2r8eatDo{>(tr[
3 - 9 7 L ,  L 9 7 2  a n d  L 9 7 3

State of New York
County of Al-bany

Vio1et Wal-ker , being duly sworn, depoees end says that

she is an enpLoyee of the Department of Taxatlon and Finance, over 18 years of

age, and that on the l4thday of June ,  L977, she served the wlthin

Not i ce  o f  Dec i s ion

(representat ive of)  the pet l t ioner in the wlthln proceedlng,

by enclosing a true copy thereof in a securely sealed postpald wrapper addressed

as fo l lows:  Har ry  Of fu t t ,  I f I ,  CPA
969A Beachland Boulevard
Post Off ice Box 3446
\/Aro Beach,.  Flgr ida

and by deposlflig same enilosed 
'iir-E 

postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the excluglve care and custody of

the United States Postat Service within the State of New York.

That deponent further says that the said addressee is the (representatlve

of the) petit,l-oner herein and that the address set forth on sald lrrapper ts the

last known address of the (representat ive of the) pet i t loner.

uv <W mall uponHarry offutt, rrr, cPA

Sworn to before

14th  day^o f

I

me this

June

rA-3 (2176)

,  L977,



STATE OF NEI,I YORK
STATE TAx COMMISSION

In the I ' latt,er of the Petit ion

o f

ROBERT E. EASTMAN and AtrtrNE S. EASTMAN

For a Redetermination of a Deficiency or
a Reviston of a Det,erminatl-on or a Refund
of Personal Income

AFFIDAVIT OF MAILING

Taxes under Art ic le{e} 22 of the

LAiL:"i;rT,tt"n i5"' 
(s) or xxdo6(xx

SEate of New York
County of Albany

Violet Walker ,  being duLy sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the l4thday of June ,  L977, she served the withln

Not ice of  Decis ion

Eastman (rcpcxeuoat*re$d* the petitioner ln the within proceedlng,

by enclosi .ng a true copy thereof in a securely seaLed postpaid wrapper addressed

as fol lo 'Hrs: Mr. and Mrs. Robert  E. Eastman
351 Pa lmet to  Po in t
Vero Beach, Flor ida 32960

and by deposit ing same enclosed in a postpaid properLy addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusl-ve care and custody of

Ehe United States Postal  Servlce within the State of New York.

Tha[ depc,nent further says that the said addreasee is the (ueryxesarlrBlrre

xu8>thx) petit,toner herein and that the address set forth on said ltrapper ie the

last knolrn address of the (ueryrersacutxxluecxt>l$e) petitioner.

Sworn to before me thls

14th day of June ,  1977.

uv t% mail upon Robert E. and Anne S.

rA-3 (2/76)



STATE TAX COMMISSION

r

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Juna L4, L977

!|f,. ard Mre. Robert B. Eartnan
351 Palnetto Polnt
V6ro Boachr Florida 32960

Deatr !{r. aad t{rt. Etltmlnc

Please take not ice of the DeciaLon
of the State Tax Commission encLosed herewith.

Please take further notice that pursuant to

Sect ion(s) 690 of the Tax Law' anY
proceeding in court to revieril an adverse deci-
sion must be commenced within 4 Bonthg
from the date of this not ice.

Inquiries concerning the computation of
due or refund allowed in accordance with

any other matter

A D O R E S S  Y O U R  R E P L Y  T O

rE L EPH'N E: E, at 45-i1-[1l-3_

decision or concerning
hereto rnay be addressed
will be referred to the proPer part

Enc .

Pet i t ioner 's Represe a t i ve :

Taxing Bureauts Representat ive:

to the unders

$uporuleing Tar Hearlng of,ficer

tax
this

reLative
ed. They

rA -1 .12  (L176 )



STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ions

o f

ROBBRT E. EASTMAN and
ANNE S. EASTMAN

fo r  RedeNerm ina t i on  o f  a  De f i c i ency  o r  f o r
Refund of  Personal -  Income Tax under
Ar t i c l e  22  o f  t he  Tax  Law fo r  t he
Yea rs  I ?TL ,  I 9T  2  and  1973 .

DEC IS ION

Pet i t i one rs ,  Rober t  E .  Eas tman  and  Anne  S .  Eas tman ,  35L  Pa l -me t to

D n i  n #  T n l - ' n  I  -!  v r r r v ,  uv r r r r  -  I s l and ,  Ve ro  Beach ,  F l -o r i da  32960 ,  f  i l ed  pe t i t i ons  fo r

a  de f i c i ency  o r  f o r  re fund  o f  pe rsona l  i ncome tax  under  A r t i c l e  22

o f  t he  Tax  Law  fo r  t he  yea rs  1 ! f l ,  L972  and  1973 .  ( l ' i 1e  wo .  13 f59 ) .

A formal  hear ing was held before Michael  A lexander ,  Hear ing

Of f i ce r ,  aL  t he  o f f i ces  o f  t he  S ta te  Tax  Commiss ion ,  Bu i l d i ng  9 ,

S ta te  Campus ,  A lbany ,  New Yo rk ,  o f l  Oc tobe r  6 ,  1976 ,  d t  10 :00  a .m .

Pe t i t i one rsappeared  by  Har ry  O f fu t t ,  I I I ,  CPA.  The  Income Tax

Bu reau  appea red  by  Pe te r  C ro t t y ,  Esq .  (A lexande r  We iss ,  Esq . ,  o f

counse l  )  .

I S S U E S

I .  Whe the r  t he  $1 ,000 .00  cap i t a l  l oss  i ncu r red  by  pe t i t i one rs

on  the  sa le  o f  bonds  wh i l e  New York  res iden ts  was  i nc lud ib ]e  i n  t he

compu ta t i on  o f  New  Yo rk  ad jus ted  g ross  i ncome  o f  t he  pe t l t l one rs  on

a  non res iden t  i ncome tax  re tu rn  fo r  I 97 I ,  a  subsequen t  yea r .
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I I .  Whe the r  t he  pe t i t i one rs ,non res iden t s ,  cou ld  a l l oca te  a

po r t i on  o f  t he i r  i ncome w i thou f  New York  S ta te ,  based  on  work

pe r fo rmed  by  pe t i t i - one r ,  Rober t  E .  Eas tman ,  d t  h i s  home in  F lo r i da ,

and  whe the r  t he  p lanned  absence  f rom New York  o f  pe t i - t i one r ,

RoberL E.  Eastman,  af fords a bas j -s  for  a l l -ocat ion of  sa lary  j -ncome

f rom h i - s  New York  co rpo ra te  emp loye r  i n  1971  and  1972 .

I I I .  Whe the r  t he  pe t i t i one rs  p rope r l y  a l - l oca ted  to  sou rces

ou ts j -de  New York  S ta te ,  de fe r red  compensa t i . on  and  p ro f i t  sha r ing

pa id  by  Robe r t  E .  Eas tman  Co . ,  I nc .  t o  pe t i t i one r ,  Robe r t  E .

Eas tman ,  i n  I 973 .

IV .  Whe the r  i ncome rece i ved  by  pe t i t i one r ,  Rober t  E .  Eas tman ,

in  f973 ,  pu rsuan t  t o  an  ag reemen t  f o r  h i s  consu l t i ng  and  adv l so ry

se rv i ces  w i - th  h i s  f o rmer  co rpo ra te  emp loye r ,  was  i nc lud ib le  i n  h i s

New York  ad jus ted  g ross  i ncome fo r  t ha t  yea r .

FINDINGS OF FACT

1.  Pe t i t i one rs ,  Rober t  B .  Eas tman  and  Anne  S .  Eas tman ,  f i l ed

a  New York  S ta te  non res iden t  i ncome tax  re tu rn  fo r  t he  yea r  L97 I .

Th i s  r e tu rn  con ta i ned  a  reduc t i on  o f  g ross  i ncome  by  $1 r000 .00 ,

based  on  a  ca r ry - fo rward  l -oss  on  the  sa le  o f  schoo l  bonds  a t  a

t ime  when  pe t i t i one rs  were  New York  res iden ts .  Pe t i t j - one rs  re -

po r ted  wages  pa id  Rober t  B .  Eas tman  by  Rober t  E .  Eas tman  Co . ,  I nc .

( he re ina f t e r  t r t he  co rpo ra t i on r r )  o f  $157 r09 f . 46 ,  and  a1 l - oca ted

those  wages  based  on  54  days  worked  i n  New Yonk  ou t  o f  a  to ta l -  o f

234 days worked dur ing the year .  This  computat j -on resul ted in  an

a l l - oca t i on  o f  $36 ,25 f  . 88  i n  wages  t o  New Yo rk .
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Pet i t i one rs ,  Rober t  E .  Eas tman  and  Anne  S .  Eas tman ,  f i l ed

a  New York  s ta te  non res iden t  l ncome tax  re tu rn  fo r  t he  yea r  1972 .

The reon ,  wages  pa id  pe t i t i one r ,  Robe r t  E .  Eas tman ,  we re  $ r8 r1552 . \ 5

wh lch  wages  were  appor t i oned  on  the  bas i s  o f  36  days  worked  i n

New York  ou t  o f  a  to ta l  o f  234  days  worked  du r ing  the  yea r  resu l t -

i ng  i n  an  a l l oca t i on  o f  $27 ,386 .06  i n  wages  t o  New yo rk .

3 .  Pe t i t i - one rs ,  Robe r t  E .  Eas tman  and  Anne  S .  Eas tman ,  f  i l ed

a  New York  S ta te  non res iden t  i ncome tax  re tu rn  fo r  t he  yea r  l - 973 ,

The reon ,  t hey  repo r ted  t o ta l -  i ncome  o f  $5951701 .00 ,  $261 ,913 .98

o f  wh ich  cons t i t u ted  d i s t r i bu t i ons  f rom a  p ro f i t - sha r i_ng  p lan

and  de fe r red  compensa t i on .  I n  add i t i on ,  $24 ,000 .00  was  pa id

pe t i t i one r ,  Robe r t  E .  Eas tman ,  i n  1973 ,  pu rsuan t  t o  a  con t rac t

f o r  h i s  adv i - so ry  and  consu l t l ng  se rv l ces  da ted  Janua ry  5 ,  1973 .

Pe t i t i one rs  appo r t i oned  and  a l _ l oca ted  t o  New yo rk  $ fO f r876 .OO

o f  t he  $261 ,913 .98 ,  based  on  t he l r  ca l cu la t i on  unde r  sec t i on

13 f . fB  o f  T i t t e  20  o f  t he  O f f i c i a l  Comp i l a t i - on  o f  Codes ,  Ru les

and  Regu l -a t i ons  o f  t he  Sba te  o f  New York .  The  ca l cu la t i on

emp loyed  u t i l i zed ,  1n  add i t i on  to  f i gu res  con ta ined  i n  pa rag raphs

1  and  2  above ,  t o ta r  compensa t i on  o f  $37 ) .2T  f o r  one  week  i n  r 9T3

and  t o ta l  compensa t l on  o f  $ r ro ,766 .52  f o r  L9To ,  t he  same  f i gu re

be ing  l i s t ed  as  t he  r rNew Yo rk  S ta te  po r t i on t t .

4 .  On  December  23 ,  1974 ,  t he  Income Tax  Bureau  i ssued  a

S ta tenen t  o f  Aud ib  changes  to  pe t i t i one r ,  Rober t  E ,  Eas tman  and

Anne  S .  Eas tman ,  s ta t i ng  add i t i ona l -  pe rsona l  i ncome tax  l i ab i l i t y  o f

$13 ,428 .52  p l us  i n t e res t  t o  da te  f o r  t he  yea r  I 97 t .  Th l s  add i t l ona t -
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l i ab i l i t y  was  s ta ted  to  be  p red i ca ted  on  the  absence  o f  subs tan -

t i a t i on  tha t  se rv l ces  ' oe r fo rmed  ou ts ide  New York  S ta te  fo r  t he

emp loye r  cou ld  no t  have  been  pe r fo rmed  in  New York  S ta te  and

thus  a l - l  wages  were  taxab le  to  New York  s ince  none  o f  t he  se rv i ces

per fo rmed  ou ts ide  Were  done  as  a  requ i remen t  o f  t he  emp loye r .

A  f u r t he r  bas l s  o f  t he  add i t i ona l  l i ab i l i t y  was  a  $ I , 000 .00

cap i ta l  l oss  wh ich  was  d i sa l l owed  in  tha t  a  l oss  on  i n tang lb les

i s  no t  deduc t i b le  by  a  non res i -den t ,  t ha t  l oss  no t  be ing  a t t r t -

bu tab le  to  a  bus iness  o r  p ro fess lon  ca rc ied  on  w i th i -n  the  s ta te .

Acco rd ing t y ,  a  No t i ce  o f  De f  i c i ency  d .a ted  December  23 ,  I 974 ,  was

j - ssued  to  pe t i t i one rs  i n  t he  sums  s ta ted  i n  t he  S ta temen t  o f  Aud i t

Changes  p l us  i n t e res t .

5 .  On  June  30 ,  1975 ,  t he  Income Tax  Bureau  i - ssued  a  S ta te -

men t  o f  Aud i t  Changes  to  pe t i t l one rs ,  Rober t  E .  Eas tman  and  Anne

S.  Eas tman ,  f o r  t he  yea rs  1972  and  L973 ,  s ta t i - ng  add i t i ona l

pe rsona t  i - ncome  tax  due  o f  f i 22 ,293 .7  5  and  $26 ,673 .35  respec t i - ve l y ,

p l us  i n t e res t  t o  da te .  The  bas i s  f o r  t he  ca l cu la t i on  o f  t ax  due

was  s ta ted  to  be  tha t  i ncome ea rned  i n  1972  and  1973  f rom the

co rpo ra t i on  was  New York  i ncome,  and  s ince  no  se rv i ces  were  pe r -

fo rmed  ou ts ide  New York  S ta te  fo r  L972  and  p r i -o r  yea rs ,  t he  en t i re

income fo r  L973  was  New York  i ncome.  Acco rd lng l y ,  a  No t i ce  o f

De f j - c i ency  da ted  June  30 ,  L9T5  was  i s sued  t o  pe t i t i one rs  i n  t he

above  sums  p lus  i - n te res t .

6 .  Pe t i t i one rs ,  Rober t  E .  Eas tman  and  Anne  S .  Eas tman ,  were

res iden ts  o f  t r ' t o r i da  du r lng  the  yea rs  j - n  i ssue .
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7  .  P e t i t i o n e r ,  R o b e r t  E .  E a s t m a n ,  a f l e r  w o r k i n g  1 n  p r o m i n e n t

n n c i  1 -  i  n n c  i n  t h e  b r o a d c a s t i n g  b u s i - n e s s ,  i n c l u d i n g  t h a t  o f  p r e s i d e n t
I / v e !

o f  t he  ABC Rad io  Ne two rk  i n  1957 ,  f ounded  t he  co rpo ra t l on  i n  1958 .

I I h a  n  n n n n n q . l _  i ,v v r y v r * - - c n  w a s  e n g a g e d  i n  t h e  n a t i o n a f  s p o t  r a d i o  a d v e r t i s -

i n g  b u s l n e s s ,  r e p r e s e n t i n g  r a d l o  s t a t i o n s  a c r o s s  t h e  n a t j - o n  i n

J _  h b  ^ r ^ a r t n a m a v l f  o f  a d v e r t i s e r s  f  o r  t h e s e  r a d i - o  s t a t i o n s .  T h l s} / r  v v q f  u r r r u r

r r r n a  a r  h a n h 6 s e n t a t i v e  b u s i n e s s  i s  o f t e n  d e p e n d e n t  o n  t h e  p e r s o n a lv J . t / " : v y f 9

se rv i ces  and  repu ta t l on  o f  an  i nd i v i dua l ,  1o  t h i s  case  pe t i t l one r ,

Robe r t  E .  Eas tman .

n -U.  Pe t i t l one r ,  Robe r t  E .  Eas tman ,  success fu l l y  bu i l t  t he

bus iness  o f  t he  co rpo ra t i on  by  con t i nua l -  pe rsona l  so l l c i t a t i on  o f

marke ts  and  c l - i en ts  wh lch  requ i red  h i s  ex tens j - ve  t rave l - ,  wh ich

on  a  no rma l  work  yea r  t o ta l - l - ed  T5  t r i ps .  The  co rpo ra t i on  expanded

to  t en  o f f i ces  t h roughou t  t he  coun t r y  due  t o  t hese  e f f o r t s .  To

induce  ta len ted  pe rsonne l  t o  work  fo r  t he  co rpo ra t i on ,  such  pe rsons

r r r a F A  n a . - i + J - a C  t o  p u r c h a s e  s h a r e s  o f  s t o c k  1 n  t h e  c o r p o r a t i o n .  A .y v r r r r f v  v u \

f u r the r  l nducemen t  to  a t t rac t  and  ma i -n ta in  good  pe rsonne l  was  the

in ten t j -on  o f  pe t i t i one r ,  Rober t  E .  Eas tman  to  re t l r e  a t  t he  age  o f

s i x t y  t n  L973 ,  wh i ch  i n tenL lon  was  re l a ted  t o  ce r t a i n  o f  t he  ce? -

po ra te  execu t i ves ,  t he reby  mak ing  poss ib l e  t he  con t i nua t i on  o f

t he  bus lness  by  h i s  successo rs .

9 .  Pe t i t i - one r ,  Robe r t  E .  Eas tman ,  owned  app rox ima te l y  Bg f  o f

t he  C lass  A  vo t i ng  s tock  o f  t he  co rpo ra t i on  and  h i s  son ,  Robe r t

Eas tman ,  I I  owned  the  ba l -ance .  Pe t i t i one r ,  Rober t  Eas tman  owned
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approx imate ly  4O percent  o f  the  C lass  B non-vo t ing  s tock ,  and,

when  h i s  sha res  a re  added  to  those  he ld  by  h i s  f am i l y  members ,

acqu i - red  by  g i f t  f r om pe t i t i one r ,  Rober t  E ,  Eas tman ,  66 f "  o f  t he

C lass  B  s tock  was  owned  by  the  | tEas tman  fam l l y r r '

lO .  To  assu re  t he  con t i nuance  and  t he  subsequen t  success

o f  t he  co rpo ra t i on  a f t e r  h i s  r e t i r emen t  as  ch ie f  execu t i ve  o f f i ce r ,

pe t i t i one r ,  Robe r t  E .  Eas tman ,  dec ided  t o  g radua l l y  dec rease  t he

amoun t  o f  pe rsona l  con tac t  he  had  w i th  the  co rpo ra t i -on ts  c l i en ts

and  p romote  the reby  i nc reased  c l i en t  re l j . ance  on  o the r  co rpo ra te

execu t i ves .  Th i s  dec i s i on  was  d i scussed  w i t h  o the r  co rpo ra te

o f f i ce r s .

11 .  I n i t i a l l y ,  pe t l t i one r ,  Robe r t  E .  Eas tman ,  spen t  an

inc reas ing l y  l a rge r  po r t l on  o f  t ime  i n  1 !68 ,  L969  and  I 9T0  i n

Vermon t ,  where  he  had  a  home,  the reby  reduc ing  h i s  c l i en t  con tac t

byapp rox jma te l y f i f t ype rcen t . I n ]a te l - gT0hemoved toVe ro

Beach ,  F lo r j -da ,  became a  res id .en t  o f  t ha t  s ta te  and  s t i l - 1  res ides

the re .

L2 .  The  home bu l l - t  i n  Ve ro  Beach  fo r  pe t i t i one rs  had  a  cabana

bu i l d ing  app rox ima te l y  t h i r t y  f ee t  f rom the  home.  Pe t i t i one r ,

Rober t  E .  Eas tman ,  had  a  separa te  te l -ephone  ins ta l l ed  i -n  the

cabana  and  a l so  had"  f i l es ,  a  desk ,  a  t ypewr i t e r  and  a  ca l cu la to r ' -

He  used  the  cabana  fo r  h i s  bus iness  ac t i v i t i es  and  a lmos t  a l l

bus iness  ca l l s  came th rough  the  cabana  phone .
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13 .  Pe t i t i one r ,  Robe r t  E .  Eas tman ,  wo rked  ou t  o f  t he  o f f l ce

j -n  h i s  cabana  fo r  t he  l a t t e r  pa r t  o f  I 97 I  and  i n  L9T2  as  ch ie f

execu t i ve  o f f i ce r  o f  t he  co rpo ra t i on  and  rece l ved  wages  t he re fo r .

Mos t  o f  t he  wo rk  cons i s ted  o f  t e l ephone  commun ica t i ons .  Cons l s ten t

w i t h  pe t i t i one r ,  Robe r t  E .  Eas tman ts  i n t en t l on  t o  dec rease  con tac t s

w i t h  c l i en t s  and  reduce  re l i ance  on  h im  pe rsona l l y ,  c l i en t s  we re

r r i q i f ad  nn l  r r  cn  f i ve  o r  S i x  occas ions  i n  L9T I  and  l ess  l n  1972 ,

bu t  no  ev idence  rega rd lng  the  days  spen t  on  such  v i s i t s  was

o f f e red .

14 .  On  Janua ry  5 ,  L973 ,  pe t i t i one rs  and  o the r  s t ockho ld i ng

members  o f  t he  r rEas tman  fam l l y f t  en te red  i n to  a  S tock  Repurchase

Agreemen t  w i t h  t he  co rpo ra t i on .  Pe t l t i one r ,  Robe r t  E .  Eas tman ,

who  res i gned  as  an  o f f i ce r  and  d i r ec to r  o f  t he  co rpo ra t i on ,  a l so

en te red  i n to  an  ag reemen t  w i th  the  co rpo ra t i on  fo r  h i s  adv i so ry

and  consu l t i ng  se rv i ces .  The  S tock  Repu rchase  Ag reemen t  p rov ided

tha t  on  t he  c l os i ng  da te ,  Janua ry  5 ,  1973 ,  t he  co rpo ra t i on ,  1n

cons i - de ra t i on  f o r  t he  sha res  o f  s t ock  he ld  by  t he r fEas tman  f am i l y r r ,

sha l l -  pay  $400 ,000 .00  and  pay  t he rea f t e r  one  m i l l - i on  do l l - a r s  i n

ne \man+-e  r i va {  t he re in  ove r  t he  nex t  f i ve  yea rs .  Pe t i t i one rs ,v q J l r v r r v

Rober t  E .  Eas tman  and  Anne  S .  Eas tman .  we re  en t i t l ed  t o  4 f  . 5n%

and  22 .037% respec t i ve l y  o f  t hese  paynen ts .  Fu r t he rmore ,  r t f am i l y

member t '  debt  s  to  the c  orporat  ion were d i  sc harged (peb i t  i -oner  s  I

deb t s ,  i nc l ud ing  i n te res t ,  t o t a l l - ed  $68  r  612 .05 )  and  sha res  owned

h ' l r  r - r ' r a  ̂^a^^ - l t i on  j -n  Eas tman  Rea l t y  Deve lopmen t  Corpo ra t i on ,v J  u i l e  v v r  v v r  (

Eas tman  Broadcas t i ng  Company  and  KAFY,  Inc .  were  ass igned  to

n e t  i  t  i  n n  o r  R n h a r a J -  t r  E - r  q i n
YE  r /  I  t /  I \ , I IC I ' r  r \U  -  - -  -  - * -  - . . 14n  .
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L5 .  The  ag reemen t  rega rd ing  adv i so ry  and  consu l t i ng

se rv i - ces  p rov ided  f o r  r emune ra t i on  o f  $241000 .00  pe r  yea r  f o r

42  mon ths  bu t  was  sub jec t  t o  t e rm ina t i on  by  the  co rpo ra t i on

based  on  ea r l i e r  paymen t  o f  t he  amoun t  due  fo r  pu rchase  o f  t he

Eas tman  fam i l y  s tock .  P rov i s ions  were  a l - so  made  fo r  paymen t

o f  t h i s  $24 ,000 .00  i n  t he  even t  o f  Robe r t  E .  Eas tman ts  dea th .

Dur ing  I973 ,  f l o  consu l ta t i on  se rv i ces  were  pe r fo rmed  ln  New

York .

CONCLUSTONS OF LAW

A.  Tha t  sec t l o r r  654  ( c  )  o f  t he  Tax  Law p rov  j -des  tha t  a

l -oss  acc ru ing  p r i o r  t o  a  change  o f  s ta tus  by  an  i nd i v idua l -

f nom res iden t  t o  non res iden t  mus t  be  acc rued  fo r  t he  po r t i on

o f  t he  t axab le  yea r  p r i o r  t o  such  change  o f  s t a tus .  Tha t  t he

e - a n i  t a  I  
- l  

o s s  i  n n r r n n a r l  h r r  ^ e t i t i O n e f  S  O n  t h e  S a l e  O f  b O n d SV J  ' y L

wh i le  New York  res iden ts  was  thus  no t  i nc lud ib le  i n  t he  compu ta -

t i on  o f  New  Yo rk  ad jus ted  g ross  i ncome  o f  pe t l t i one rs  on  a

nonres iden t  j - ncome tax  re tu rn  fo r  L ) f  I ,  a  subsequen t  yea r .

B .  Tha t  pe t i t i one r ,  Robe r t  E .  Eas tman rs  du t l es  d i d  no t

necess i ta te  tha t  he  l i ve  i n  F lo r i da  and  tha t  t he  days  c la imed

to  have  been  wo rked  i n  F l o r i da  by  pe t i t i one r ,  Robe r t  E .  Eas tman ,

du r i ng  t he  yea rs  197 f ,  I 97Z  and  p r i o r  t o  h i s  r es i gna t l on  i n

L9T3  were  worked  the re  by  reason  o f  h i s  necess i t y  and  conven ience

and  no t  f o r  t he  necess i t y  o f  h i s  emp loye r .
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c .  Tha t  t he  days  c ]a imed  to  be  worked  j -n  F lo r i da  by

pe t i t i one r ,  Rober t  E .  Eas tman ,  du r ing  L97 I ,  l - 972  and  i n  r9T3

pr io r  t o  h i s  res igna t i on ,  mus t  be  he ld  to  be  days  worked  w i th in

New York State j -n  accordance wi th  the meanlng and ln tent  o f

sec t i on  632 (c )  o f  t he  Tax  Law as  d .e te rm ined  under  regu la t i ons

p romu lga ted  pu rsuan t  t he re to  (2QNYCRR 131 .16 ) '  and  tha t  t he

income recei -ved is  New York Source income incfudj -b le  in  New

York  ad jus ted  g ross  i ncome .

D .  Tha t  t he  de fe r red  compensa t ion  and  d i s t r i bu t i ons

f rom p ro f i t  sha r i -ng  rece i ved  by  pe t i t l one r ,  Rober t  B .  Eas tman '

i n  1973  do  no t  cons t i t u t e  an  annu i t y  unde r  2QNYCRR 131 .4 (d ) '

and th is  ent i re  amount  i -s  inc lud ib l -e  in  New York adjusted gross

income pu rsuan t  t o  the  compu ta t i on  p rov ided  i n  2ONYCRR 13 f ' 18

and  cons i s ten t  w i t h  Conc lus i ons  B  and  C ,  above .

E .  Tha t  t he  $24 ,000 .00  rece i ved  by  pe t i t i one r ,  Robe r t

B .  Eas tman ,  i o  I 9T3  was  i ncome rece i ved  by  a  non res iden t  f o r

consu l ta t i on  se rv i ces  pe r fo rmed  w i thou t  New York  S ta te  and  was

no t  i nc lud ibJe  i -n  New York  ad jus ted  g ross  l ncome.

F .  Tha t  t he  pe t i t i on  o f  Rober t  B .  Eas tman  and  Anne  s "

Eastman protest ing addi t ional  income tax for  ] -973 is  granted

to  the  ex ten t  p rov ided  i n  Conc lus ion  I tE " ,  above ;  t ha t  t he

Income Tax  Bureau  i s  he reby  d i rec ted  to  acco rd ing l y  mod i f y



t he  No t i ce  o f  De f i c l ency

as  so  g ran ted ,  t he  t h ree

den ied .

DATED:  A lbany ,  New York

June 14,  L977
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i ssued  June  30 ,  L9751  and ,

n a 1 - i 1 - i n n c  f i l a 6 |  a 1 r e  i n  a l lI / u v r v a v f r p

t ha t ,  excep t

o the r  r espec t s

\\u,t h" r-**--
COMMISSIONER

; i
/ , '

,  . , / . r , .

*. . , / , ' , ' . :7 i  ,^ i  / l  - . / t j ,  -_-=

STATE TAX COMMISSION


