
STATE OF NEW YORK
STATE TAX COM},IISSION

In the Matter of the Pet i t ion
:

o f
:

JOHN W. DONOGHUE AND PATRICIA DONOGHUE

For a Redeterminat ion of a Def ic iency or :
a Revision of a Determinat lon or a Refund
of Personal Income :

AFFIDAVIT OF MAILING

Taxes under Art ic le (x) 22 of the
Tax Law,for the Year(s) m<ftr lo<b$) :
1 9 6 4  &  1 9 6 5 .

SLate of New York
County of Albany

Marsina Donnini , being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the2gth day of JuIy ,  L977,  she served the  w l th in

Not ice of  Decis ion by (certlfied) mall upon John W. Donoghue &

PaLricia Donoghtq€e{:exmfi*is>of) rhe perirloner in rhe wlrhin proceedlng,

by enclosing a true copy thereof in a secureLy sealed postpald wrapper addressed

as foLlows: Mr. & Mrs. i lohn W. Donoghue
1110 Jackson Avenue
River  Forest ,  I l l ino is  60305

and by deposl"ttng same enclosed in a postpaid properly addressed wrapPer in a

(post of f ice or off i .c lal  depository) under the exclusive care and custody of

the United States Postal  Service withln the State of New York.

That deponent further says that the said addressee is the {QryS€OOSISDO

gfuche) petitioner herein and that the address set forth on said lrrapper is the

last knom address of the (l*X*C€$tn*iiUg<ffuSt!9) petitloner.

Srrtorn

29Lh

to before me thls

day". of July

i)

rA-3 (2/76)

,  L977.



STATE OF NEW YORK
STATE TAX COMMISSION

In the I ' lat ter of  the Pet i t ion
:

o f

JOHN W. DONOGHUE AND PATRICIA DONOGTIUE

For a Redeterminat ion of a Def ic iency or :
a RevisLon of a Determinat ion or a Refund
of Personal Income :
Taxes  under  Ar t i c le (x )  22 of the
Tax Lawtfor the Year(s)>oo<*ss!d(x) :
L964 & 1965.

State of New York
County of Albany

Marsina Donnj-ni , being duLy sworn, deposes and says that

she is an earptoyee of the Depart,ment of Taxatton and Finance, over 18 years of

age, and that on the 29th day of JuIy ,  L9 77, she served the within

Notice of Decision by (cert i f ied) nai l  upon Ralph F. Anthony

AFFIDAVIT OF MAILING

(representat ive of)  the pet i t ioner tn the within proceedlng,

true copy thereof in a securely sealed postpaid wrapper addressed

Ralph F. Anthony, Esq.
Gibney, Anthony & Ferguson
420 Lexington Avenue

New York, New York 10017

and by deposit ing same enclosed in a postpaid properly addressed lrraPper ln a

(posr of i lce or off ic ial  depository) under the exclusive care and custody of

the Unlted States Postal  Service withln the State of New York.

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said l i l raPPer is the

last known address of the (representat ive of the) pet l t ioner.

by enclos lng a

a s  f o l l o w s :

Sworn

29L}]

before me this

of July

to

d a y

rA-3 (2/76)

,  L977 .



J A M E S  H .  T U L L Y  J R . ,  P R E S I O E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

.IUly 1$r lS??

S,F. & ldfsr .Idltr lJr 0dtogbtll
lll,O .lac$rnon A?*utuf,
Rfvrr ffir;tr rlttmtr 6030g

Eilu l{r. & firr. soqtnrr

Please take notice of the &ml$Iff{
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(l) StO of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 6 g6thi
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Depaftment of
Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Petitioner's Representative

Taxing Bureauts Representat ive

su5nrviarng fiax

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

JOHN W. DONOGI{UE AND PATRICIA DONOGHUE

for Redetermination of a Deficiency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Years
L964  and  1965 .

DECISION

Petit ioners, John W. Donoghue and Patricia Donoghue, 1110

Jackson Avenue,  River  Forest ,  I l l ino is  60305,  t imely  f i led a

petit ion for redetermination of a deficiency for personal income

tax  fo r  t he  yea rs  1964  and  L965 .  (F i l e  No .  00004) .

A hearing was calendared for November L7, L976 but in l ieu

thereof  pet i t ioners,  by s t ipu laEion,  agreed to submit  the mat ter

to the State Tax Conrnission for decision based on the matetLaL

contained in the Income Tax Bureau f i le.

The State Tax Conrnission renders the fol lowing decision

af ter  due considerat ion of  the ent i re  record.

ISSUE

The issue in this matter wil l be determined in accord with

the decision of the State Tax Conrnission in the Matter of the

Petit ion of S_fecere_ & ge_-. and Related Cases, a copy of which is
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attached hereto. To the extent that there is a change in

thaL par tnership 's  a l located income,  there would be a correspond-

ing change in the distr ibutive shares of each of the nonresident

par tners.

FINDINGS OF FACT

l. Petit ioners, John W. Donoghue and Patricia Donoghue,

f i led a New York State nonresident income tax return for the

vear  1965.

2. On June 28, Lg7l, the Income Tax Bureau timely issued

a Notice of Deficiency to petit ioners for the years 1964 and

Lg65.  Said Not ice was based on pet i t ioner  John l { .  Donoghue's

share, 8S a partner, of Partnership income earned by Sincere

& Co. during the years in issue. Since the disposit ion of John W.

Donoghue and Patricia Donoghue's petit ion is contingent on the

State Tax Commission's decision in the Matter q{ lh-g-Petit ion of

Sincere & Co. .  and Related Cases,  the "F indings of  Fact"  in  sa id

decis ion are hereby adopted.

CONCLUSIONS OF LAW

A. That the "Conclusions of Law" state in the State Tax

Commiss ion 's  dec is ion in  the Mat ter  o f  the Pet i t i !n- - - -9 f  S incere

& Co. ,  and Related Cases,  a  copy of  which is  a t tached hereto,

are hereby adopted.
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B. That petit ioners, John W. Donoghue and Patricia

Donoghue, are l iable for New York personal incorne tax due

on pet i t ioner ,  John t ' I .  Donoghue's  propor t ionate share of

the par tnership,  S incere & Co. 's  income a l located to  New

York for the years L964 and 1965, as determined in the State

Tax Commission decision in the Matter of the Petit ion of

S ince re  &  Co . ,  and  Re la ted  Cases .

C. That the petit ion of John W. Donoghue and Patricia

Donoghue is granted to the extent indicated in the Matter of

the Pet i t ion of  S incere & Co. ,  and Related Cases;  that  the

Income Tax Bureau is hereby directed to accordingly modify

the Not ice of  Def ic iency dated Jr :ne 28,  L97L,  and,  that  except

as so granted,  the pet i t ion is  in  a l l  o ther  respects  denied.

DATED: Albany, New York
JuIy 29, L977

COMMISSION



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the pet i t ion

o f

S INCERE &  CO. ,  and
Re la ted  Cases

for  Redeterminat ion of  a  Def ic iencv or
for Refund of Unincorporated gusin-ess
and Personal  Income Tax under  Ar t ic les
23 and 22 of  the Tax Law for  the years
1964  and  1965 .

D E C I S I O N

Pet i t i one r ,  s i nce re  &  co . ,  w i th .  a  home o f f i ce  a t  208  sou th

LaSa l l e  s t ree t ,  ch i cago ,  r t l i no i s  60804 ,  f i l ed  a  pe t i t i on  fo r

rede te rm ina t i on  o f  a  de f i c i encv  o r ' f o r  re fund  o f  un inco rpo ra ted

business tax under  Ar t ic le  23 of  the Tax Law for  the years 1964

and  1965 .  (F i l e  No .  00028 ) .

A formal  hear ing was scheduled before Michael  A lexander ,

Hear ing Of f icer ,  d t  the of f ices of  the State Tax Commiss ion,  ' rwo

wor ld  Trade center ,  New york,  New york,  oR November L7,  L976 at

9 :15  A .M .  On  November  L2 ,  L916  pe t i t i one r ,  S ince re  &  Co . ,  ag reed ,

wi th  counsel  to  the Income Tax Bureau,  to  waive a formal  hear ing

and to submit the matter to the State Tax Cornmission upon the

documents, correspondence and alr other papers contained in the

f i l e

The State Tax Commiss ion renders the fo l lowing decis ion

af ter  due considerat ion of  the ent i re  record.
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T S S U E S

1.  Whether  pet i t ioner ,

secu r i t i es  and  commod i t i es ,

York,  used the proper  method

in determining New york net

po ra ted  bus iness  tax .

S ince re  &  Co . ,  a  b roke r -dea le r  i n

wi th  of f ices wi th in  and wi thout  New

in a l locat ing income and e>q)enses

income for purposes of the unincor-

r r .  whether ,  in  the a l ternat ive,  pet i t ioner  can a l rocate

based on the three factor  formula.

FINDTNGS OF FAC?

1 .  pe t i t i one r ,  S ince re  &  co . ,  t ime ly  f i l ed  New yo rk  S ta te

par tnership returns for  the years L964 and 1965.  T 'here in,

pet i t ioner  a l located the receipts  wi th in  and wi thout  New york by

al locat ing co i l lmiss ions to  New york as fo l lows:

(a)  LOO% on orders or ig inat ing in  New york and executed

over a New york exchange; and

(b)  60% on orders or ig inat ing in  New york but  executed

in another  s tate;  and

(c)  40% on orders or ig inat ing outs ide New york but

executed on a New york exchanqe.

Expenses were a l located to  New Vork in  the same rat io  as receipts

al located to New York bore to receipts everlnvhere. fLrat percentage

was  2L .5L% tn  1964  and  2L .9O% Ln  1965 .
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2.  The Income Tax Bureau issued a Statement  of  Audi t  Chancres

to the par tnership for  un incorporated business tax for  the years

1964  and  1965  on  oc tobe r  22 ,  1970 ,  and  subsequen t l y  i ssued  a

rev ised statement  of  Audi t  changes on June 28,  r97 l  for  those

two  yea rs  s ta t i ng  t ax  due  o f  $4 ,485 .74  and  $? ,354 .38 ,  r espec t i ve r y ,

p lus  i n te res t  t o  t ha t  da te  o f  S3 ,954 .80 .  rn  acco rdance  w i th  the

rev i sed  s ta temen t ,  a  No t i ce  o f  De f i c i ency  was  i ssued  to  pe t i t i one r ,

S ince re  &  Co . ,  asse r t i nq  the  de f i c i enc j -es  s ta ted  i n  t ha t  l a t t e r

s ta temen t ,  p l us  i n t e res t  f o r  L964  and .1965  o f  $L ,669 .29  and

$2 ,  295 .  52 ,  r espec t i ve l y .

3 .  Pe t i t i one r ,  S ince re  &  Co . ,  i s  a  b roke r  and  dea le r  i n

commodi t ies and secur i t ies,  and is  a  member of  a l l  major  s tock

and commodi ty  exchanges.  pet i t ioner  does no underrvr i t ing or

syndicat ion work.

4.  fn  the years 1964 and 1965,  pet i t ioner  had i ts  home

of f ice in  Chicago and had e ight  branch of f ices,  one of  which was

located in  New york State.

5.  The pr imary purpose of  a l1

to generate income from commissions

o f f i ce  was  used  p r imar i l y  as  a  re lay

between the Chicago home of f ice and

re lay ing of  orders to  be executed on

of f ices except  New York was

and serv ices.  The New York

o f f i ce .  A  w i re  was  open

the New York of f ice for  the

the New York and American
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stock Exchanges and any pert inent commodity orders where the

markets or  c lear ing houses there in were located in  New york.

A11 accounting and banking functions were performed in Chicago.

6. The operation of the New york off ice was conducted by

approx imate ly  12 peopre.  Thej - r  dut ies were to  handle the wi re

messages and re lay them to the proper  exchanges.  secur i t ies

purchased were sh ipped to the appropr ia te branch of f ices.  AI I

p ickup and del ivery in  New york was by messenger .  A11 checks,

where money was due on a set t lement  date,  were t ransmi t ted to

the c lear ing house.

7.  The por t ion of  to ta l  income generated in  1964 and 1965

and the attr ibution of the New York port ion thereof contained

in  pe t i t i one r ' s  re tu rns  w€E€ :

B. The Income Tax Bureau, in

ments (a par t  o f  the Statement  of

F inding of  Fact  ' tz t t  above)  ,  found

allocable to New york for 1964 and

$622 ,786 .94 .

Receipts  Al locable
to New York

$4L7 ,L6L .4 !
556 ,945 .69

i t s  schedu le  o f  aud i t  ad jus t -

Audi t  Changes descr ibed in

the receipts  f rom commiss ions

1965  t o  be  $453 ,351 .64  and

L964
1965

Gross  Rece ip ts

$2  ,439  ,393  .4L
3 ,  036 ,  gg1 .  34
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9.  fhe expenses computed by pet i t ioner ,  ds descr ibed in

F ind ing  o f  Fac t  ' t 1 ' r  above ,  t o ta l l ed  g406 ,767 .72  and  g52 r ,728 .30

for L964 and 7965, respectively.

I0 .  The fncome Tax Bureau,  in  the Schedule of  Audi t  Adjust -

ments,  employed an "of f ice to  of f ice method' ,  o f  a l locat ion.  This

method resul ted in  the fo l lowing expense a l locat ions to  New york:

L964 1965

Brokerage commiss ions tc l  o thers g 46,L89.73
fo r  N .Y .  execu t i on

$  66 ,34L .241 .

2 .  Ad jus ted  N .y .  expenses  (m inus
commiss ions paid to  a par tner)

3.  Bookkeeping chargeable to  N.y.

4.  Stock brokerage expenses

229 ,837  . 6L  273 ,998 .39

2 ,55O.04 3 ,562 .L7

36 ,L ' 72 .34 36 ,911 .25
$314 ,749 .72  $380 ,813 .05

11. The Income Tax Bureau computed the net income of

pet i t ioner  a l located to  New York for  the years 1964 and 1965 to

be  $148 ,6oL .92  and  $24L ,973 .99 ,  r espec t i ve l y  (whe reas  pe t i t i one r

showed on its returns, for those years, New york net income of

$10 ,  393 .69  and  $35 ,  2 !7  . 39  ,  r espec t i ve l y )  .

L2. The Income Tax Bureau then uti l ized the New york net

income for each year as the numerators of fractions, the denominators

of which were, fot the appropriate year, the sum of the net income

of  pet i t ioner  for  the year  in  quest ion,  payments to  par tners and

qual i fy ing d iv idends (minus an amount  in  1965 for  f i rs t  year
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deprec ia t i on ) .  Th i s  f rac t i on  was  conve r ted  i n to  i ncome a l l oca -

t i on  pe rcen tages  o f  69 .78% fo r  L964  and  83 .93% fo r  1965 .

13 .  ?he  books  and  reco rds  o f  t he  pe t i t i one r ,  S ince re  &  Co . ,

c lear ly  d isc lose the income and expenses of  i ts  New York operat ion.

L4 .  Pe t i t i one r ,  S ince re  &  Co . ,  compu ted  the  a l l oca t i on  o f

net  income in  accordance wi th  prev ious computat ions in  pr ior

returns,  which were the subject  o f  an audi t  by New York State

and which computations were then deemed to be properly reflective

of income and expenses within and without New York by the Income

Tax Bureau.

CONCLUSIONS OF LAW

A. that  the net  income f rom business a l located to  New York

of  pet i t ioner ,  S incere & Co. ,  was proper ly  determinable f rom the

books  and  reco rds  o f  pe t i t i one r .  (Tax  Law sec t i on  7O7  (b ) ;

20  NYCRR 287 .L ;  and  see  20  l i l fCRR 2O7.3 (c ) ,  a  subsequen t l y  p romu l -

gated regulat ion of  the State Tax Cornmiss ion which is  substant ia l ly

the  same as  sec t i on  287 .L )  .

B. That the direct accounting method employed by the Income

Tax Bureau is  the preferred method and the use of  the three factor

fo rmu la  (Tax  Law sec t i on  707  ( c )  )  t o  a l l oca te  pe t i t i one r ' s  ne t

business income would not  be warranted here in,  and that  the need

to  es t ima te  ce r ta in  expenses  i s  no t  t oo  d i f f i cu l t  a  t ask . to  war ran t

the prec lus ion of  the preferred d i rect  account ing method where
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such method appears best  adapted to  equi tab ly  ref lect  New york

income.  Piper ,  Jaf f ray and Hopwood v.  State Tax Commiss ion,

42  A .D .  2d  381 ,  a f f d .

C. That the Income Tax Bureau properly computed the

unincorporated business gross income of  pet i t ioner ,  S incere & Co.

D.  That  the Income Tax Bureau computat ions of  the business

deduc t i ons  shou ld  be  mod i f i ed  fo r  1964  and  1965 .  A1 l  d i rec t

expenses incurred by the New york of f ice inc lud ing sa lar ies,

ren t ,  t axes ,  dep rec ia t i on ,  w i res ,  t i cke rs ,  f l oo r  b roke rage ,

other  brokerage and c lear ing expenses are deduct ions or  a l locable

expense deemed to to ta l  the amounts set  for th  in  F ind inq of

Fact  "10" ,  subparagraphs 1 and 2 a.nd conta ined in  the 1964 and

1965  Schedu le  o f  Aud i t  Ad jus tmen ts .  A11  i nd i rec t  expenses ,  how-

ever ,  are to  be appor t ioned among'  the var ious of f ices and such

al locat ion shal l  be made on the basis  of  the rat io  of  receipts

at t r ibutable to  the New york of f ice to  to ta l  receipts  of  the

par tnership.

E.  That  the to ta l  o f  the ind i rect  expenses for  the year

L964 mul t ip l ied by 21.5r% (rat io  descr ibed in  conclus ion of

Law  "D" ,  above ,  ds  a  pe rcen tage )  r esu l t s  i n  a  p roduc t  o f  $94 ,3L2 .25

which const i tu tes ind i rect  expenses a l locab1e to New york and

deduct ib le  f rom New york gross business income.



I

F .  That  the New York net  bus iness income of  pet i t ioner  for

L964  to ta l s  $93 ,0 I2 .05  and  the  pe rcen tage  a l l oca t i on  o f  i ncome

to New York is 43.68%.

c.  That  the to ta l  o f  the ind i rect  expenses for  1965 mul t i -

p l i ed  by  21 .9O% ( ra t i o  desc r ibed  i n  Conc lus ion  o f

exp ressed  as  a  pe rcen tage )  resu l t s  i n  a  p roduc t  o f

which const i tu tes the ind i rect  expenses a l locable

deduct ib le  f rom New York <rross business income.

Law "D" ,  above ,

$116  , 934 .64

to New York and

H. Tt rat  the New York net  bus iness income of  pet i t ioner  for

1965  to ta l s  $165 ,512 .67  and  the  pe rcen tage  a l l oca t i on  o f  i ncome

to  New York  i s  57 .42%.

I .  That  the net  bus iness income of  cet i t ioner  taxable pursuant

to Ar t ic le  23 of  the Tax Law for  the years 1964 and 1965,  af ter

comput ing the appropr ia te modi f icat ion,  a l lowance for  serv ices

and  a l l ow ing  fo r  such  i ncome p rev ious l y  s ta ted ,  i s  $5 '7 ,904 .60  and

$130 ,47L .96 ,  respec t i ve l y ;  and  tha t  t he  resu l tan t  de f i c i ency  o f

un inco rpo ra ted  bus iness  tax  the reon  i s  $2 ,250 .98  fo r  L964  and

$4 ,29L .92  f o r  1965 ,  o r  a  t o ta l  o f  96 ,542 .90 .

J .  That  the State Tax Coruniss ion is  not  bound by the posi t ion

taken  on  p r i o r  aud i t s  as  to  a l l oca t i on  and  u t i l i ze tbn  i n  pe t i t i one r ' s

returns for  1964 and 1965,  but  is  regui red to  determine that  the

income a l locable to  New York is  fa i r ly  and equi tab ly  ref lected in

pe t i t i one r ' s  a l l oca t i on  and  compu ta t i on  o f  t ax  due ,  wh ich  de te r -

m ina t i on  i s  made  as  se t  f o r th  he re in .
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K.  That  the pet i t ion of  S incere a Co.  is  granted to  the

extent  o f  the computat ions conta ined in  the Conclus ions of  Law

above,  and the resul tant  un incorporaLed business tax due

(Conclus ion of  Law " I " ) ;  that  the Income Tax Bureau is  hereby

di rected to  accord ingly  modi fy  the Not ice of  Def ic iency issued

June 28,  L97L and to compute the in terest  due thereon;  and,  that ,

except  as so granted,  the pet i t ion is  in  a l l  o ther  respects  denied.

DATED: Albany, New York

Ju l y  29 ,  L977
STATE TAX COMMISSION

PRES IDENT

COMMISSIONER

COMMISSIONER


