
STATE OF NEW YORK
STATE TAX COMMISSION

In  the l la t ter  of  the Pet i t ion

o f

ROBERT M COLLEARY antl
BRIDGET B. COLLEARY

For a Redetermination of a Deficiency or
a RevLsion of  a Determinat ton or  a Refund
ofPersonal Income
Taxes under Art icLe(1) 22

AFFIDAVIT OF MAILING

of the
Tax Law for Ehe Year(s)pOCBgE6gd(E0

1o67, T068r_lo7o and 1071

State of New York
County of Albarry

Ifarsina Donnini , belng duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the 2L day of. June , L977, she served the wlthin

Notice of Decision by (certifled) mail uponRobert M. Co11eary and

B r i d g e t B . c o 1 1 e a @ t h e p e t i t l o n e r 1 n t h e w i t h 1 n p r o c e e d l . n g ,

by enclosing a true copy thereof in a securely sealed postpald wrapper addreseed

as follows: IVI'. & It/Irs. Robert M. Colleary
29 Edgewood Road
Montclair, New JerseY

and by deposit ing same enclosed in a postpald properLy addressed wrapper ln a

(post of f ice or offLclal  depository) under the excl-uslve care and custody of

the United States Postal  Servtce within the State of New York.

That deponent further says that the said addreasee is the AAOpAEOOOAOOOW

Rffii peEitioner herein and that the address set forth on sald wrapper ls the

last knorn address of the @ pet l . t loner.

Sworn to before me this

2L day of June , L9 77

rA -3  (2 /76 )



STATE OF NEW YORK
STATE TAX CO},IMISSION

In the Matter of the Pet i t ion

o f
ROBERT M. COLLEARY and

BRIDGET B. COLLEARY
For a Redeterminat ion of a Def ic iency or
a Revlsion of a Determinat ion or a Refund
of Personal Income
Taxes under Article{gi) 22

AFFIDAVIT OF MAILING

of the
Tax Law for the Year(s)8800€00oddEd

1q67. 1o68. 1070 and ]o?'t

State of  New York
County of Albary

I\tiarsina Donni-ni , being duly sworn, deposes and says that

she is an empLoyee of the Department of Taxation and Finance, over 18 years of
o

age, and that on the 21 day of June , L9 77, she served the wlthin

Notice of Decision by (certified) maiL upon jesl I'[ann, Esq.

(representat ive of)  the pet i t loner ln the withln proceedLng,

by enclosing a true copy thereof in a securely sealed postpai.d wrapper addreseed

as follows: Joel i\ilarur, Esq.
Hardee Barovick Koneclry & Brar:n
One Dag Hauroarskjold Plaza
New York, New York 10012

and by deposit lng same enclosed in a postpaid properly addressed wrapper in a

(post of f lce or off ic ial  depository) under the exclusive care and custody of

the United States PostaL Servlce withln the State of New York.

Thaf. deponent further says that the saLd addreasee ls the (representatlve

of the) pet i t ioner herein and that the address set forth on said l rrapper ls the

last known address of the (representat ive of the) pet i t loner.

Sworn

2I

before me rhis

June

Co

d a y

T.A-3 (2176)

f ,  L977.



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

June 2Ls 1977

A O O R E S S  Y O U R  R E P L Y  T O

rELEPHoNE: (srIlt ?-:t724-

r
I\fu, & !,f,re. nobert ColLeary
29 Efuemod Boad
trbntolalr, Ner Jareey

Dear lrfo. & Ibs. CoLlearltr:

: 1' il : :i Ii " T li " E. ii, ! I i.F:tztr, e d h e r er., i r h .

Please take further notice that pursuant to

Sect ion(s)  6g0 of  the Tax Law'  anY
proceeding in tourt to revieqt an adverse deci-

sion must be cormnenced within 4 mnths
from the date of  th is  not ice.

Inquiries concerning the computation of tax

due or refund allor^red in accordance with this

decis ion or  concerning any other  mat ter  re lat ive

hereto rnay be addressed
wi1L be referred to the

Enc.

Pet i t ionerts Repre

TaxLng Bureau's Representat ive:

l y .
rs igned. They

Coburn
Tar

.XfP#BFs

rA-1 .12  (L /76)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ions

o r

ROBERT M. COLLEARY and
BRTDGET B. COLLEARY

DECISlON

for  Redeterminat ion of  a  Def ic iency or  :
for Refund of Personal Income Tax under
Article 22 of the Tax Law for ttre Years :
1967 ,  1968 ,  I 97O and  1971 .

:

Pet i t ioners,  Rober t  M.  Col leary and Br idget  B.  Col leary,

29 Edgewood Road,  Montc la i r ,  New Jersey,  f i led pet i t ions for

redetermination of a deficiencv or for refund of personal

income tax under  Ar t ic le  22 of  the Tax Law for  the years Lg67,

1968 ,  L97O and  L97L .  (F i l e  No .  005 f2 )

A formal hearing was held before Edward L. Johnson, Hearing

Off icer ,  a t  the of f ices of  the State Tax Commiss ion,  Two Wor ld

Trade Center ,  New York,  New York,  or r  January 13,  L977 at  9 : I5  a.m.

The petit ioners appeared by Joel E. Mann, Esq. The Income Tax

Bureau appeared by Peter  Crot ty ,  Esq.  (Richard Kaufman,  Esq.  o f

counse l )  .
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ISSUES

I.  Whether  t t re  act iv i t ies of  pet i t ioner ,  Rober t  M.  Col leary,

performed in his New Jersey off ice for his New York State employer

produced income a11ocable to New York State within ttre meaning and

intent  o f  sect ion 632 of  the Tax Law and 20 \n fCRR 131.16 for  the

yea rs  L967 ,  L968 ,  L97O and  1971 .

I I .  Whether  pe t i t ioners ,  Rober t  M.  Co l leary  and Br idget  B .

Co11eary, had reasonable cause within the meaning and intent of

sec t ion  685 (a )  (1 )  o f  the  Tax  Law fo r  f i l i ng  a  la te  income tax

re turn  to  New York  S ta te  fo r  the  year  L97L.

FINDINGS OF FACT

1.  Pet i t ioners,  Rober t  M.  Col leary and Br idget  B.  Col leary,

f i led a New York State nonresident income tax return for the year

L967 .  They  l i s ted  $43 ,L45 .11  as  Federa l  i ncome f rom wages ,  and

$L7,258.04 as New York State wages by deducEtng L44 days worked

outside New York State from 24O total workdays.

2.  Pet i t ioners,  Rober t  M.  Col leary and Br idget  B.  Col leary,

f i led a New York State nonresident income tax return for the year

1968 .  f hey  l i s ted  $52 ,089 .45  as  Federa l  i ncome f rom wages ,  and

$17,353.15 as New York State wages by deduct ing 160 days worked

outside New York State from 240 total workdays.
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Pet i t ioners,  Rober t  M.  Col leary and Br idget

f i led a New York State nonresident income tax return

L97O.  They  l i s ted .  $70 , I01 .32  as  Federa l  i ncome f rom

$23 ,367 .LL  as  New York  S ta te  wages  by  deduc t i ng  160

outside New York State from 24O total workdays.

a

B.  Co l l ea ry ,

for the year

wages,  and

d.ays worked

4.  Pet i t ioners,  Rober t  M.  Col leary and Br idget  B.  Col leary,

f i led a late New York State nonresident income tax return for the

year  L97L upon the advice of  the i r  accountant .  They l is ted

$78 ,000 .00  as  Federa l  i ncome f rom wages  and  $2 ,804 .00  as  m isce l -

Ianeous Federa l  income.  They l is ted $26,000.00 as to t ,a l  New York

State income by deducting 150 days worked outside New York State

from 24O total workdays.

5.  On February 22,  L97I ,  t t re  Income Tax Bureau issued a

Statement of Audit Ctranges against the petit ioner, Robert M.

Col leary,  imposing addi t ional  personal  income tax for  the year

L967 ,  cons i s t i ng  o f  a  $2 ,L57 .68  de f i c i ency  p l us  $369 .25  i n  i n -

terest ,  upon the grounds that  a l locat ion of  income c la imed was

disa l lowed as unsubstant ia ted.  Accord ingly ,  a  Not ice of  Def i -

c iency  was  i ssued  to ta l l i ng  $2 ,526 .97 .

6.  On February 22,  L97I ,  the fncome Tax Bureau issued a

Statement  of  Audi t  Cl ranges against  pet i t ioners,  Rober t  M.

Col leary and Br idget  B.  Col leary,  imposing addi t ional  personal
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i ncome tax  fo r  t he  yea r  1968 ,  cons i s t i ng  o f  a  $4 ,052 .98  de f i c i ency

plus $45O.49 in  in terest ,  upon the grounds that  a l locat ion of

income c la imed was d isa l lowed as unsubstant ia ted.  Accord ingLY,  a

No t i ce  o f  De f i c i ency  was  i ssued  to ta l l i ng  $4 ,5O3 .47 .

7.  On March 25,  L974,  the Income Tax Bureau issued a State-

ment of Audit Changes against the petit ioners, Robert lvl .  Colleary

and Br idget  B.  Co1leary,  imposing addi t ional  personal  income tax

fo r  t he  yea rs  L97O and  1971 ,  cons i s t i ng  o f  a  $6 ,769 .73  de f i c i ency

(w i t h  $1 ,195 .81  i n  i n t e res t )  f o r  L97o  and  a  $7 ,258 .50  de f i c i ency

(w i t h  $874 .00  i n  i n t e res t )  ,  p l us  a  pena l t y  o f  $ I , 873 .28 ,  f o r  L971 .

The grounds for the aforementioned Statement of Audit Cttanges were

that  the a l locat ion of  income on the pet i t ioners I  1970 and L97I

returns was disal lowed as unsubstantiated; that the exemptions

al lowed on the l97L New York State return were S650.00 t imes the

number of  exempt ions on the i r  L97L Federa l  re turn;  that ,  therefore,

a penal ty  was added to the L97L balance due,  for  la te f i l ing of

that  re turn under  sect ion 0e5(a)  ( f  )  o f  the Tax Law.  Accord ingLy,

a Not ice of  Def ic iency was issued to pet i t ioners to ta l l ing

$ lB ,  205 .  92  .

8 .  The pet i t ioners were res idents of  New Jersey for  a l l  the

years  i n  i ssue .
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9.  The pet i t ioner ,  Rober t  M.  Col leary,  was employed by

Rober t  Keeshan Associates,  Inc. ,  a  f i rm wi th  only  New York State

o f f i ces ,  du r ing  a l l  o f  t he  yea rs  i n  i ssue .

10.  Unt i l  Apr i l  o f  L967,  the pet i t ioner ,  Rober t  M.  Col leary,

worked for his employer a couple of days a week as a supervisor

in New York, New York, on the "Captain Kangaroo" television show.

The rest of the t ime, unti l  Apri l  of L967, he would work at ?rome

as a wr i ter  for  the same show. Af ter  Apr i l  o f  L967 and for  the

rest  o f  the years in  issue,  the pet i t ioner  per formed h is  wr i t ing

tasks in  an of f ice in  Montc la i r ,  New Jersey,  which he rented

without reimbursement from his employer. The reason he moved to

an off ice from his home was that his family had grown too large

to work at home. He was not required, by his employer, to obt,ain

an of f ice for  h is  wr i t ing.  No of f ice was suppl ied by h is  employer

in New York, New York.

11. No documentarv or other substantial evidence was offered

to show that an off ice could not have been provided in New York

S ta te .

CONCLUSIONS OF I,AW

A.  Tha t  s ince

have been set up in

Co l l ea ry rs  se rv i ces

there is no evidence that an off ice cor"r ld not

New York State,  o t  that  pet i t ioner ,  Rober t  M.

as a wr i ter  were per formed in  New Jersey for
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the actual  necessi ty  of  h is  employer ,  ds d is t inguished f rom

convenience,  the income at t r ibutable to  these serv ices is

al locable to New York State within the meaning and intent of

sec t i on  632  o f  t he  Tax  Law and  20  NYCRR 131 .16 .

B.  That  s ince the pet i t ioners,  Rober t  M.  Col leary and

Br idget  B.  Col leary,  f i led a la te New York State income tax

return for ]-971 upon the advice of their accountant, therefore,

they had reasonable cause for  sa id la te f i l ing wi th in  the

meaning and in tent  o f  sect ion 585 (a)  (1)  o f  the Tax Law;  that

the assessed penal ty  is  cancel led.

C.  That  the pet i t ions of  Rober t  M.  Col leary and gr idget  B.

Col leary are granLed to the extent  ind icated in  Conclus ion of

Law ,Brr '  that the Income Tax Bureau is hereby directed to

accord ingly  modi fy  the Not ice of  Def ic iency issued March 25,

L974;  and that ,  except  as so granted,  the pet i t ions are in  a1l

other  respects  denied.

DATED: Albany, New York

June 2I ,  L977

h^J,r> Y,*
COMMISSIONER

COMMISSIONER
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GdllS
TO:

State tax Comrnission
Attent ion Paul Greenberg

:i ti

FRO'{: Abram Jr Cutt ler

SUBJECT: *9gp.ng-r**ank A.Go New York- 
SS sroail'" $Tieefl 

ii ln'4tndi:+ry"e

r l* ... ,., l- t\i*.r'rnry!{;ratrJr}H A, .k" N V BrAnCUl

OFFICE: Income Tax Bureau

DATE: March 29, L977
-

Branch

New York, Ner.r York 10004
r .D  " l i  13-268266 r

The above employer has requested abatement of penaltLes assessed in the
amount  o f  $7 ,710.40 ,  on  the  de l inquent  re tu rns  f l led  fo r  the  per lod  Ju ly  I
through November 15, L975. Returns and payments for thie perlod were
f l led on Novembet 29, L975.

The employer.  states that aC the t tme these returna became due, they were
involved in convert ing their  manual payroLl proceduree to an automated
payrol l  system. In addit ion; they were undergolng var ioua lnternal changes
which exposed those responsibl .e for the f l l ing of theee returns to unueual
pressur€ and work load which eausd thie oversight.

The employer has a very good f i l lng record both pr ior end eubsequent to thlg
one perlod of del inquency and I  bel leve has shown reasonable cause for hls
del inquent payments. I  therefore recommend the penalty assegeed tn the
amount of $7,710.40 be abated. Tax CommissLon €pproval ls requlred, es the
amount invoLved exceeds $2,500.00.

n {r '+Tr
/-7 U V'1/-!wL1 -

Abram J. Cutt ler
Dlrector

AJC:  td


