
STATE OF NEW YORK
STATE TAX COMMISSION

In the l"latter of the Petition

o f

CARLIN aNd ATLA.S

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat lon or a Refund
of Personal Income

AFFIDAVIT OF MAILING

Taxes under Art ic le (r)  22 of the
Tax Law for the Year(s) oo<ftxtoiD(x)
1969 -  I97O and 1971-

State of New York
County ofAlbany

Bruce Batchelor , betng duly sworn, deposes and says that

11he i-s an enployee of the Department of Taxatlon and Finance, over 18 years of

age, and that on the 14th day of Apri l  ,  L9'77, *re eerved the within

Notice of Decision by (cert t f ied) mai l  upon Carl in and At1as

by  enc los ing  a

as  fo l l ows :

(rcOoe*spdst*1t*>Of) the petitl-oner ln the withln proceedlng,

true copy thereof ln a secureLy sealed postpaid wrapper addressed

Car1in and Atlas
140 Huguenot Street
New Rochelle, New York 1OBO1

and by deposit ing same enclosed in a poscpaid properly addressed wrapper ln a

(posr off ice or off ic ial  depository) under the exclusive care and custody of

the United Stat,es Postal  Servi-ce within the State of New York.

That deponent further says that the satd addressee ls the (ueryrmedr$De

nfeChe) petitioner herein and that the address set forth on said wraPper ls the

lasr kno,wn address of the (pqxgsg{mfi{Ea<nfuGt6* petLtioner.

Sworn to before me th is

I4th day of  Apr i l  ,  L977.

rA-3 (2/ t0>

t! 11
l \^  t< - - - -K- i  n
\x.)1 r-tci FA-\AA-Q,x{]



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

CARLIN aNd ATI,AS

For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determinat ion or  a Refund
of Personal Income
Taxes under  Ar t i c le ( r )  22 of the
Tax Law for the Year(s) sa<*ceirp*(*)
1 9 6 9 ,  L 9 7 O  a n d  1 9 7 1 .

State of New York
County of A1bany

Bruce Batchelor

Ittre is an employee of

age, and that on the

Not ice  o f  Dec is ion

by enclos ing a

a s  f o l l o w s :

AFFIDAVIT OF MAILING

by (cert i f ied) mai l  upon Hi l l  M. Lal in

(representat ive of)  the pet i t l -oner ln the withln proceeding,

true copy thereof in a securely sealed postpald wrapper addressed

M. .  H i l l  M.  La l in
ilohn H. Cohn & Co.
810 Broad Street
Newark, New Jersey O7IO2

and by deiposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic lal  depository) under the excluslve care and custody of

the United StaE.es Postal  Service within the State of New York.

Thai-- cleponent further says that the said addressee is the (representatlve

of the) pet i t loner herein and that the address set forth on sald nrapper is the

lasE known address of Ehe (representat ive of the) pet i t loner.

*re Deparrmenr',:";::"::: 
"". 

;;""":",'""::' 
j';:"::':,

14th day of Apri l  ,  L9 77, *re served the within

Sworn

14th

to  before

d a y  o f

me this

Apri l

L"/
rA-3 (2/76)

,  r97Z



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 ' 7

r$rl,l l*r Lr?,

A D D R E S S  Y O U R  R E P L Y  T O

TELEPHoNE:,rt r, ltTtl?lt

r Crrlin md ttlrr
r,*O $Hiuffio[ StmrG
trr traehrllrr frr IoNfi t080l

Onrtlmr

?lease tgke notice of the DmIgIil
of the State Tax Cornmission enclosed herewith.

Please take further notice that Pursuant to
Section$) 6fO of the Tax Law, anY
proceeding in court to revieht an adverse deci-
sion must be corunenced within { mthf
from the date of this not ice.

InquLries'concerning the computat ion of tax
due or refund allowed in accordance with this
decision'or concerning any other matter reLat ive
hereto nray be addressed to the undersigned. They
will be referred to the proper part; for reply.

\IenV t

Enc . lrlng tB
Brrlat 9llloc

t a t l ve :Peti t ioner 's Repres

Taxing Bureau's Representat ive:

rA -1 .12  (L176 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f
:

CARLIN and ATLAS

for  Redeterminat ion  o f  a  Def ic iency  or
for Refund of Personal Income Tax under :
Art ic le 22 of the Tax Law for the Years
L 9 6 9 ,  L 9 7 O  a n d  L 9 7 L .  :

DECISTON

The joint venture of Carl in and Atlas of L40 Huguenot

Street ,  New Rochel le ,  New Ygrk 10801,  f i led a pet i t ion for

redeterminat ion of  a  def ic iencv or  for  re fund of  personal

income tax under Art icle 22 of the Tax Law for the years

1969 ,  L9 '7O and  197 I .  ( r ' i t e  l { o .  00676)

A formal  hear ing was held before Solomon Sies,  Hear ing

Off icer ,  a t  the of f ices of  the State Tax Commiss ion,  Two

Wor ld Trade Center ,  New York,  New York,  or r  October  22,  L976

a t  1O :3O a .m .

The pet i t ioner  appeared by Hi l l  M.  La l in  of  the account-

ing f i rm of  J .  H.  Cohn & co.  The lncome.Tax Bureau appeared

by  Pe te r  C ro t t y ,  Ese .  (a r thu r  Rosen ,  Esq .  o f  counse l ) .
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ISSUE

Whether or not the per diem l iving

made by the petit ioner to i ts employees

subject  to  wi thhold ing taxes.

al lowance payments

const i tu te wages

FINDINGS OF FACT

1.  On Apr i l  13,  1973,  the Income Tax Bureau issued a

Statement  of  Audi t  Chanqes acra inst  Car l in  and At las for  the

years  L969 ,  L97O and  1971 ,  impos ing  add i t i ona l  pe rsona l  i ncome

tax  i n  t he  amoun t  o f  $8 ,836 .50 ,  w i t h  i n t e res t  o f  $L ,O93 .22 ,

fo r  a  to ta l  o f  $9 ,929 .72 .  Acco rd ing l y ,  t he  Income Tax  Bureau

issued a NoLice of  Def ic iency therefor .  The appl icant  f i led

a t imely  pet i t ion for  redeterminat ion of  sa id def ic iency.

2.  The Not ice of  Def ic iency is  predicated on the con-

tention that the petit ioner dj-d not withhold and pay the

required New York State withholding tax on "supplemental

income paid to  employees" .  An assessment  was made based on

5% of  such " to ta1 supplementa l  income" paid to  employees.

3 .  T h e  P .  J .  C a r 1 i n  C o n s t r u c t i o n  C o . ,  I n c .  i s  a  g e n e r a l

cont rac tor .  The At las  T i le  and Marb le  Works ,  Inc .  i s  a

genera l  con t rac tor  and a lso  a  t i le  subcont rac tor .  Bo th  cor -

pora t ions  main ta in  p r inc ipa l  p laces  o f  bus iness  in  Westches ter
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County,  State of  New York.  Pr ior  to  L969,  the P.  J .  Car l in

Construct ion Co. ,  Inc.  and the At las T i te  and Marble Works '

Inc.  entered in to a jo in t  venture for  the purpose of  enter-

ing in to a contract  for  the construct ion of  the Just ice

Building and four New York State agency buildings located

at the South Mall in Albany. As greneral contractor, the

jo in t  venture reta ined var ious par ts  of  the contract ,  and

also subcontracted par t icu lar  segments to  other  contractors.

4. The Albanv area and the construction unions in that

area d id not  have suf f ic ient  const ruct ion personnel  to  accom-

modate al l  of the construction going on at the same tj-me.

I t  therefore became necessary for  the pet i t ioner  to  recru i t

construction personnel from counties outside the Albany area.

The jo in t  venture est imated that  var ious par ts  of  the contract

were to  be completed in  less than a year .

5. The joinL venture determined in good fai th that the

employees hired by i t  were employed away from their  pr incipal

place of employment,  and considered the assignment to the par-

t i cu la r  p ro jec t  to  be  temporary  in  na ture .

6.  The jo in t  venture paid per  d j -em expenses or  l iv ing

expenses to i ts employees. Suctr payments were separately

designated on each pay check.
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7 .  The pe t i t ioner  d id  no t  w i thho ld  o r  pay  over  a l leged

withholding taxes on the per diem al lowances paid to i ts

employees because i t  did not consider such payments to be

wages w i th in  the  de f in i t ion  o f  wages pursuant  to  sec t ion

3401 o f  the  In te rna l  Revenue Code.

B.  The In te rna l  Revenue Serv ice  d id  no t  ho ld  the  pe t i -

t ioner l iable for withholding taxes on the per diem l iv ing

al lowance payments made to i ts employees.

9. The Income Tax Bureau claims that s ince the Tax Com-

mission has ruled that the palrments received by employees are

taxable, the employer is required to deduct and pay withhold-

ing tax on such payments.

CONCLUSTONS OF tAW

A. That whether or not payments are taxable to,  or

deduct ible by the employee is immaterial  with regard to

whether the palzments are subject to withholding by the em-

ployer.  "An employee may receive economic benef i ts from his

employer that are not subject to the withholding provisions

o f  t h e  C o d e " .  S t u b b s ,  O v e r b e c k  &  A s s o c i a t e s ,  f n c .  v .  U - S . ,

( 7L -2  USTC pa r .

USTC pa r .  9449) ,

9520 )  445  F2d  LL42 ,  a f f ' g  D i s t .  C t . ,  ( 70 -1

3 I3  F .  Supp .  23 .  See  a l so  Peop les  L i f e
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f n s .  C o .  v .  U . S . ,  ( 6 7 - 2  U S T C  p a r .  9 5 0 8 ) ,  L 7 9  C t .  C l .  3 1 8 ,  3 7 3

F2d  924 ;  Acac ia  Mu tua l  L i f e  f ns .  Co .  v .  U .S . ,  ( 67 -2 USTC par .

pa r . 9392 )9 6 0 8 ) ,  2 7 2  F .  S u p p .  l B B ;  E n g l a n d  v .  U . S .  ,  ( 6 5 - l  U S T C

3 4 5  E 2 d .  4 L 4 ,  C e r t .  d e n i e d ,  3 8 2  U . S :  9 8 6 .

B. That the per diem l iving al lowance payments did not

constitute remuneration for services performed for the peti-

t ioner  by i ts  employees.

C. That the per diem l iv ing al lowance palrments were not

w a g e s  w i t h i n  t h e  m e a n i n g  o f  s e c t i o n s  3  0 I ( a )  a n d  3 4 0 2 ( a )  o f

the  In te rna l  Revenue Code and sec t ion  571 (a )  (1 )  o f  the  Tax

Law.

D. That ttre petit ioner was

pay withholding taxes on the per

ments to  i ts  employees.  I t  was

in the case of Stubbs, Overbeck &  Assoc ia tes ,  I nc .  v .  U .S . ,

s u p r a .  T o  t h e  s a m e  e f f e c t  s e e  R o y s t e r  C o .  v .  U . S . ,  4 7 9  F 2 d

387 .

not required to withhold and

diem l iv ing al lowance pay-

so  he ld  under  s imi la r  fac ts



E. That  the pet i t ion of

the Statement of Audit Ctranges

against  the pet i t ioner  be and

in  f u I I .

DATED: Albany, New York
Apri l  14, L977

-6 -

Car l in  and At las is  granted and

and Not ice of  Def ic iencY issued

the same are herebY cancelled

COMMISSlONER

TE TAX COMMISSION

COMMISSIONER



STATE OF NEW YORK
STATE TAX COMMISSION

In the l" lat ter of  the Pet l t ion
:

o f

JOSEPH M. CARLINO :

For a Redeterminat ion of a Def ic iency or :
a Revislon of a Determinat ion or a Refund
of Personal Income :

AFFIDAVIT OF MAILING

Taxes under  Ar t i cLe$)  22 of the
Tax Law for the Year(sf>cr:<&o{xil$f 1970.:

State of New York
County of Al-banY

Bruee Batcheror , being dul-y sworn, depoeee and says that

{l{re is an employee of the Department, of Taxatlon and Finance, over 18 years of

age, and that on the l8th day of March , LE\T , >6he served the within

NOTICE OF DEFAITLT ORDER by (certlfied) mail upon ,Toseph M. Carlino

(ue+re(9effiresDo.Et) the petltioner ln the wlthin proceeding,

by enclosing a true copy thereof in a secureLy sealed postpeid wrapper addressed

as fol lows: Mr. Joseph M. Carl ino
111 Passa ic  Avenue
Spring Lake, New Jersey

and by deposlt lng same enclosed in a postpald properly addressed l t rapper Ln a

(posr off ice or off ic lal  deposltory) under the exclusive care and custody of

the Unlted States Postal  Service within the State of New York.

That deponent further says that the sald addreaaee is the eE6fffdHJtfi*lsgfll

o6<xtar) petitioner herein and that the address set forth on said lrrapper ls the

last known address of the Snrnp*ukacD0er>o6(*fre) petltl.oner.

Sworn to before me this

l_Bth day of March ,  L97

tA-3 (2/76)



STATE OF NEW YORK

DEPARTMENT OF TN(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y ,  1 2 2 2 7

tfrrch 18, L9TT

A O O R E S S  Y O U R  R E P L Y  T O

T E L E P H O N E :  ( 5 1 8 ) 457-L723

STATE TAX COMMISSION

r tlr. ilorcph ll. Carllno
lll ParraLc Avcnur
Sprl$t Lakr, ftr it rt.ry

Dcar lltr. Carltrnoc

Please Eake notice of the DBAftL? Omm
of  the State Tax Connniss ion encLosed herewi th,

Please take further not.ice that pursuant to
Sect ion( i$ 690 of the Tax Law, any
proceeding in court to revieet an adverse deci-
sion must be commenced within I uOnthg
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund al-Lowed in accordance with this
decision or concerning any other matter rel-ative
hereto may be addressed to the undersigned. They
will be referred to the proper party for reply.

Enc .

c c :

Very truly yours,
/ )t i ,./ (',
(y'(*X"-, l) k,*k

Afrye!,u. t. ttonilr,
Sugrrvlroa of
Brx @nfcrlncor

Taxing Bureau t s Representative :

rA.-L.r2 (L/7 6)
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STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

JOSEPH M. CARLTNO

fo r  Rede te rm ina t i on  o f  De f i c i ency  o r  f o r

Personal  Income
Taxes under  Ar t ic le  (X)  22 of  the Tax
Year (*) I97 0

DEFAULT ORDER

Refund of

Law for the

or

22

P e t i t i o n e r ( d t  J o s e p h  M .  C a r 1 i n o ,  1 1 1  P a s s a i c  A v e .  '  S p r i n g  L a k e ,  N . J .

f i led  a  pe t i t ion  fo r  redeterminat ion  o f  de f ic iency

for refund of Personal Income taxes under Art ic le (E)

.  F i l e  N o . Q s )  1 3 1 0 6of the Tax Law for the year( ig L970

A Pre-Hear ing Conference on  the  pe t i t i on  was  schedu led  be fo re

A1len  cap lowa i th ,  Conferee  ,  a t  the  o f f i ces  o f  the  Sra te

T a x  C o m m i s s i o n ,  T w o  W o r l d  T r a d e  C e n t e r ,  N e w  Y o r k ,  N . Y .  I O O 4 7 ,  R m .  6 5 3 1

o n  N o v e m b e r  3 ,  l - 9 7 6  a t  1 0 : 3 0  a . m .  .  N o t i c e  o f  s a i d  P r e - H e a r i n g

conference was given ro peririoner(x!>ax8>g€{rrxltdn€x:(lr}<)r5Tlrege:fi:txtoaE}

P e t i r i o ne r {e}xrxryoctKlCIors{o9xrlrF$orEil!'ilrzlJf6 d id

not  appear  a t  the  Pre-Hear ing  Conference A de fau l t  has  been du ly  no ted .

Now on rno t ion  o f  the  a t to rney  fo r  the  Depar tment  o f  Taxat ion  and F inance,

i t  i s

ORDERED that  the pet i t ion of

be  and  the  same i s  he reby  den ied .

Joseph M. Car l ino

Albany,  New York

March 18, 1977

TATE TAX COMMISSION

RESIDENT

COM},IISS IONER

DATED:


