
STATE OF NEW YORK

STATE TAX COlllluISSION

In  the Mat ter  o f  the Pet i t ion

o f

C .  H .  HEIST  CORP.

for  Revis ion of  a  Determinat ion or  for
Refund of  Sal .es and Use Taxes und.er
Ar t ic les 28 anC 29 of  the Tax Law for
the Periods September 1, 1969 through
Augus t  31 ,  L972 -

DETEFJ4TNATTON

Pet i t i one r ,  C .  H .  He is t  Co rp . ,  w i th  o f f i ces  a t  And .e rson

Road,  Buf fa lo ,  New York,  f i led a pet i t ion for  r :erz is ion c f  a

d.eterminat ion or  for  re fund.  o f  sa les and,  use taxes under

Artic-les 2B and 29 of the Tax Lavr for the periods Septen'Jrer L,

Lg6g  t h rough  Augus t  31 ,  Lg72  (F i1e  No .  00614 ) .

A formal  hear ing was held before Paul  B.  Coburn,  Esq. ,

I lear ing Of f icer ,  d t  the of f ices of  the State Tax Commiss ion,

S ta te  O f f i ce  Bu i l d ing ,  65  Cour t  S t ree t ,  Bu f fa lo ,  Ne rv  Yo rk ,  on

December  1 ,  1 .976  a t  9 :15  a .Tn .  pe t i t i one r  appeared  by  Bor ins ,

Halpern,  Sni tzer ,  Levy,  Frad. in  & Loonsk (Haro lc  i laJ-pen,  Esc1.

o f  counse l ) .  The  Sa les  Tax  Bureau  apFeared  by  Pe te r  C ro t t y ,

Esq .  (A -1 -e :<anCer  We iss ,  Ese .  o f  counse l ) .
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ISSUES

I .  Whether  pet i t ioner 's  sa les income der ived f rom serv ice

contracts (and. performance thereunqler) with DuPont and lviobi l  are

exempt from sales taxes

I I .  Whether  the purchase of  in tegra l  par ts ,  assembly and

fabr icat ion of  those par ts  in to capi ta l  assets of  pet i t ioner ,

taken in  conjunct ion rv i th  on- the- job ut i l izat ion of  sa id assets

for  test ing purposes,  rend,ers pet i t ioner  l iab le for  sa les and

use taxes on sa id.  capi ta l  assets

I I I .  Whether  the pet i t ioner  was subject  to  the imposi t ion

of  penal t ies and in terest  in  excess o i  the min imum for  t t re  fa i lure

to properly f i le and/or pay the appropriate amount of sales and

use taxes because of  good fa i th  re l iance by pet i t ioner  upon

advice of  counsel  or  accountants.

FINDINGS OF FACT

1 .  Pe t i t i one r ,  c .  H .  He is t  Co rp . ,  t ime ly  f i l ed  qua r te r l y

sales tax ret,urns for each quarter during the periods betvreen

September L,  L969 and August  31,  L972.

2.  Pet i t ioner  s igned.  Consents Extending Per iod of  L imi ta-

t ion for  Assessment  cover i r rg  the per iods of  September 1,  L969

through August  31,  1972,  oo October  L6,  1972,  December 3,  L973

and  November  18 ,  L974 .
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3.  The Sales Tax Bureau issued a "Not ice of  Determinat ion

and Demand for  Payment  of  Sa}es and Use Taxes Due" on Apr i l  7 ,

L975 cover ing '  the per iod.s  September 1,  1969 to August  31,  L972,

based upon an audi t ,  regui r ing payment  of  addi t ional  tax of

$65 ,553 .78  and  pena l t y  and  i n te res t  o f  $32 ,035 .29 ,  a l l  t o t a l i ng

$97 ,589 .07  as  taxes  due  fo r  un repo r ted .  t axab le  sa les  and  pu r -

chases  o f  cap i ta l  asse ts  sub jec t  t o  use  tax .

4-  Pet i t ioner ,  act ing through counsel ,  Haro ld F la lpern,

Esq. ,  f i led a "Pet i t ion for  Revis ion of  a  Determinat ion or  for

Refund of  Sales and.  Use Taxes"  on or  about  Apr i l  11,  L975-

5 .  A  p r i o r  op in ion  by  M ichae l  F .  see re i te r ,  D i s t r i c t  Tax

Superv isor  for  the Buf fa lo  Of f ice,  wr i t ten on January 10,  L966,

to Kermit Srnith, Senior Tax Administrative Supervisor of the

Instructions and Interpretations Unit, was ccpied and forwarded

to pet i t ioner ,  and a copy of  a  fur ther  le t ter  o f  op inJ-on wr i t ten

by Fred.  W. T ierney,  Di rector  o f  the Sales Tax Bureau,  to  Michael

F .  Seere i te r ,  da ted  January  L2 ,  L966 ,  was  a l so  cop ied  and  de -

l ivered to  pet i t ioner ,  and receipt  o f  both of  the above opin ion

let ters  was acknowledged by pet i t ioner .

6.  The aforement ioned opin ion le t ters  c lear ly  s tated that

the income f rom serv ices rendered by pet i t ioner  for  DuPont  and

Mobi l  were subiect  to  sa les tax in  that  sa id serv ice " is  the type
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contemplated by the bas j -c  prov is ions of  Sect ion 1105 (c)  ( f  )  and

(5) ,  and not  the l imi ted.  c leaning and.  maintenance serv ices

men t ioned  j -n  the  l a t t e r  po r t i on  o f  Sec t i on  1105  ( c )  (5 ) ,  "  wh ich

Iatter paragraph provid.es exemption from sales taxes. Said

opin ion le t ters  fur ther  made reference to  the ex is tence of

depar tmenta l  re leases def in ing "c leaning and maintenance"  and

conclude that petit ioner does not quali fy thereunder.

7.  Pet i t ioner  a l leges the aforement ioned opin ion le t ters

to be inappl icable s ince pet i t ioner  now seeks exempt ion due to

the existence of contracts covering periods longer than thirty

days,  which contracts  d id  not  ex is t  in  L966.  I {owever ,  pet i -

t ioner 's  own rec luest  for  the above-referenced opin ion le t ters

speci f ica l ly  s tated that  pet i t ioner 's  "serv ices are per formed

normal ly  under  annual  contracts  . . .  " ,  which is  c lear ly  incon-

s i s ten t  w i th  pe t i t i one r ' s  p resen t  a l l ega t i on .

B.  Said opin ion le t ters  are prec ise ly  appl icable i -n  that

they were responsive to an inqurry sett ing forth a situation,

whether hypothetical or otherwise, which is identical to the

i ssue  he re in .

9.  Pet i t ioner 's  c la ims wi th  regard to  the issue of  whether

or  not  cer ta in  capi ta l  assets are subject  to  use tax are incon-

s is tent  wi th  pet i t ionerr  s  other  c la ims in  that  pet i t ioner ,  on
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one hand,  a l leges exempt j -on f rom use tax because sa id assets

are sh5-pped out of New York State for use and only assembled

and tested in New York State; however, on the other hand,

pet i t ioner  seeks exempt ion f rom use tax because "none of  the

equipment  j -3  taxable s ince i ts  so le purpose and funct ion is

to  enable C.  H.  Heis t  Corp.  to  engage in  a taxable c leaning

serv ice.  T 'he c leaning serv ice requi res the imposi t ion of

sa les tax to  the customer of  C.  H.  Heis t  pursuant  to  Sect ion

1105  ( c )  ( 3 )  o f  t he  Tax  Law" .

I0 .  Long- term conr- racts  do ex is t  ca l l ing for  per formances

of  serv ices by pet i t ioner  for  DuPont  and Mobi1,  which serv ices

are of  a  specia l ized. ,  technica l  nature requi r ing custom-

fabricated. equipment and ski l led laborers.

1I .  A11 tax returns at  issue here in were prepared and

f i led based upon the advice of  counsel  and a cer t i f ied publ ic

accountant .

L2.  Pet i t ioner  assembLed and tested cer ta in  of  i ts  machines

in New York State though said. machines were ult imately shipped

out-of -State for  use af ter  on- the- job test ing ranging between

8! hours and 132 hours. Trl:e number and identity of those

machines was the object  o f  s t ipu lat ion by pet i t ioner  and the

Sales Tax Btr reau.
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13.  Pet i t ioner  has thorough but  cumbersome records regard-

ing the test ing of  sa id.  machines,  but  c lear ly  sa id machines were

tested by us ing them in per formance of  contracts  wi th  pet i t ionerr  s

customers y ie ld ing income to pet i t ioner .

L4.  Pet i t ioner  pa id no sa les tax (and apparent ly  co l lected

none f rom i - ts  customers,  DuPont  and Mobi l )  inc ident  to  sa les in-

come received by petit ioner from two of i ts customers, DuPont

and Mobi l .

15.  Pet i t ioner  made no payment 'o f  compensat ing use tax

re lat ive to  the ut i l izat ion ( in  product ion of  income) by pet i -

t ioner  of  cer ta in  of  i ts  capi ta l  assets wi th in  the ter r i tor ia l

conf ines of  New York State,  and pet i t i -oner  submit ted no proof

that sales taxes were either col lected. frcm the customers bene-

f i t ing f rom the use of  sa id.  machines or  pa id by pet i t ioner  in

l i eu  o f  use  taxes .

L6.  Pet i t ioner  had knowledge pr ior  to  the tax per ioCs in

quest ion of  the Sales Tax Bureau's  pos i t ion regard ing both

issues here in by reason of  the var ious opin ion le t ters  dat ing

back to  L965,  and pet i t ioner  had fur ther  knowledge of  the Bureau's

posi t ion on both issues pr ior  to  the issuance of  the "Not ice of

Determination and Demand for Parrment of Saies and Use Taxes Due"

in  that  le t ters  were received.  by pet- i t ioner  f rom Francis  Person,
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and fnterpretat ions Uni t ,  in

of the Department of Taxation

CONCLUSIONS OF I,AW

1974, namely,

and Finance.

A. fhat petit ioner knew or should have known of i ts l ia-

b i l i ty  for  sa les taxes on sa les to  DuPont  and Mobi l  due to  the

exis tence and receipt  o f  op in ion le t ters  dated January 10,  L966

and  January  L2 ,  L966 ,  dS .we l l  as  depar tmen ta l  re leases  ( fo r

def in i t ion purposes)  and re levant  sect ions of  the Tax Law not-

wi thstanding advice received f rom pet i t ionerrs  counsel  and

accountants upon which pet i t ioner  may have re l ied.

B.  That  pet i t ionerr  s  serv ices to  DuPont  and Mobi l  y ie ld ing

sales income to pet i t ioner  are subject  to  sa les taxes in  that

the exempt ior r  conta ined in  sect ion 1105 (c)  (5)  is  not  appl icable

to  pe t i t i one r  s ince  pe t i t i one r ' s  se rv i ces  (and  spec ia l i zed ,

equipment) go far beyond the parameters contemplated by the

statute and as def ined in  the re leases which l i .mi ts  the exc lu-

s ions to  ord inary jan i tor ia l  serv ices such as c leaning f loors,

waxing, dusting of furniture and veneti-an bl inds and oi l ing d,oor

h i  nges .

C .  Tha t  t he  pe t i t i one r  i n  i t s  counse l ' s  l e t t e rs  o f  Ap r i l

26 ,  L973  (pe t i t i one r r s  Exh ib i t  3 ) ,  a l l eged  i t s  se rv i ces  t o  be

subject  to  sa les tax which sa les tax was,  in  turn,  imposed on
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pe t i t i one r rs  cus tomers  pu rsuan t  t o  sec t i on  1105(c )  (3 )  o f  t he

Tax Law,  but  pet i t ioner  fa i ted to  meet  i ts  burden of  proof

that  suc l .  sa les were e i ther  imposed,  co l lected or  pa id.

D. fhat petit ioner sought the aforementioned. opinion

let ters  of  1966 of fer ing the in format ion that  i ts  sa les income

was ordinari ly d.erived. from annual contracts (even though that

was not  the case) ,  but  pet i t ioner  fa i led to  submit  any proof

to support i ts claim that said opinion letters were j-napplicable

or that the Sales Tax Bureau had taken anything but consistent

posi . t i -ons between 1966 and L976.

E.  That  pet i t ioner  a l leged that  cer ta- in  machines \ rere not ,

as capi ta l  assets,  subject  to  compensat ing use taxes s ince they

were made for  use out-of -State,  but  those same machines v /ere

used to produce income within New York State for petit ioner from

i ts  custorners,  j -n  New York State,  not  un l ike any other  machine,

and despi te  pet i t ioner 's  submiss ion as to  the ex is tence of  a

testing program, insuff icient docurnentation exists to support a

conclus ion that ,  sa id assets were dedicated to  any pr imary use

other  than income product ion s ince the a l leged test ing program

was i r reg iu lar ,  er rat ic  and undis t inguishable to  i ts  custotners

re ly ing upon prompt  serv ice wi th  specia l ized equipment  of  a

proven nature.
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F.  fhat  pet i t ioner  fa i - led to  submit  proof  that  sa les taxes

were imposed and collected. from its customers and paid. orrer by

petit ioner to New York State in l ieu of comperlsating use taxes

due for  the use of  the speci f ied capi ta l  assets in  per formance

of  pet i t ioner 's  serv ices to  i ts  customers pr ior  to  the sh ipment

of  sa id assets outs ide New York State.

c .  That  the appl icat ion of  C.  H.  Heis t  Corp-

the Notice of Determination and Demand for Payment

Use Taxes Due issued Apr i l  7 ,  1975 is  susta ined.

i s

o f

d.enied and

Sales  and

DATED: Albany, New York
A u g u s t  2 6 ,  L 9 7 7

STATE TAX COMMISSION

COMMISSIONER

COMMISSIONER


