
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t lon

o f

FRAtrtrK, JR. & ELIZABETH BIDMON

For a Redetermination of a Deficiency or
a Revlsion of a Determinatlon or a Refund
of Personal Income
Taxes under  Ar t ic le(s)  22

AFFIDAVIT OF MAILING

of the
Tax Law for the Year(s!<w:&x!od$)

1965.  1966 and 1967

State of New York
County of AlbanY

Marsina Donnini , betng duly sworn, deposes and says that

she is an empLoyee of the Department of Taxatton and Finance, over 18 years of

age, and that on the t5 day of , f i r ly ,  L977, she serived the wlthln

NOTICE OF DEEISTON by (certlfied) mail upon Frank, ,Jr. and

E ] . i z a b e t h B u x t q r y t h e p e t t t i o n e r 1 n t h e w 1 t h i n p r o c e e d i n g ,

by encLosing a true copy thereof in a securely sealed postpaLd wrapper addreseed

as foLlows: Mr. & Mrs. Frank Buxton, i f r ,

Box 84
Franconia, New Hampshire 03580

and by deposiElng same enclosed ln a postpaid properly addressed wrapper in a

(post of f ice or off ic lal  depository) under the excluslve care and custody of

the United States PostaL Service wlthln the State of New York.

Thac deponent further says that the said addreasee is the eryEltr3*tllSlltC

xf,:obe* petitioner herein and that the address set forth on sald ltrapper ts the

last knou'n address of the {o4:cwmOrgbaecrf:otrc) petltloner.

Sworn to before me this

'IuIyL 5  d a y

rA-3 (2176)

, L977.



STATE
STATE

OF
TAX

NEtl YORK
COMMISS ION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

FRALTK, ,XR. & ELIZABETII BIIXTON

For a Redeterminat ion of  a Def ic iency or
a Revislon of a Det,ermination or a Refund
of Personal Income
Taxes under  Ar t icLe(s)  22

AFFIDAVIT OF MAILING

of the
Tax Law fo r  the  Year (s )  o r  Per iod(s )

L965. L966 and L967

State of New York
County of AJ.bany

Marsina Donnini , being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on Ehe L5 day of i lu ly ,  L9 77, she served the within

NOTICE OF DECISION by (certified) maiL upon Albert E.

Bernstein
(representat ive of)  the pett t ioner ln the wlthln proceedlng,

by enclosing a true copy thereof l -n a securely seaLed postpald wrapper addressed

as fol lows: ALbert  E. Bernstein, CPA
lLL West 57th Street
New York, New York L00I-9

and by deposlt ing same enclosed in a postpaid properly addressed wrapPer in a

(post of f ice or off ic ial  depository) under the exclueive care and custody of

the United States Postal  Service within the State of New York.

That^ deponent further says that the said addressee 1s the (representative

of the) pet i t ioner herein and that the address set forth on sald r traPPer ls the

last known address of the (representat ive of the) pet l t ioner.

Sworn to before me thls

15 d^v 
2t 

JulY ,  19'77

rA-3 (2/76)



STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

iltrly 15r 19?7

l&. I l{rt. lrenk &Dctonr ilr.
Eo:: 84
Frneonlrr Snr Uryrhtrc O3S8O

Dcrr llr. c lFf . Hmonl

Please take notice of the DEIgIOtr
of the State Tax Commission enclosed herewith.

You have now exhausted vour r isht of  review at the administrat ive
level.  Pursuant to sect ion(s; 690 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within { nonthr
from the date of this notice.

Inquir ies concerning the computat ion of tax-due or refund al lowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York t2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

.lorqrh Ghyrynty
E rrll}gr lhmtnra

cc: Petitioner's Representative

Taxing Bureau's Representat ive

' tA-1.12 (6/77)



STATE OF NE'W YORK

STATE TAX COMMISSION

In the Matter of Lhe Petit ion

o f

FRANK, JR. AND ELIZASETH BUXTON

for a Redetermination of a Deficiency
or for Refund of Personal Income Taxes
under Art icle 22 of Lhe Tax Law for
the  Years  L965 ,  1966  and  L967 .

DECISION

Petit ioners, Frank, Jr. and ELizabeth Buxton, Box 84,

Franconia,  Netr  l {ampshi re 03580,  f i led a pet i t ion for  redeter-

mination of a deficiency or for refund of personal income taxes

under  Ar t ic le  22 of  the Tax Law for  the years L965,  L966 and

Lg67 .  (F i l e  No .  01139) .  A  sma l l  c l a ims  hea r ing  was  he ld

before Phi l ip  Mercur io ,  Smal l  Cla ims Hear ing Qf f icer ,  &t  the

off ices of the State Tax Commission, T\n/o World Trade Center,

New York, New York, on May 25, L976. Petit ioner appeared by

Albert E. Bernstein. Ihe Income Tax Bureau appeared by Peter

Cro t t y ,  Esq .  (W i l l i am Fox ,  Esq .  o f  counse l ) .

ISSUE

tr{hether petit ioners, Frank, Jr. and Elizabeth Buxton,

had been domiciled in New York, changed their domicile to

Netr Hampshire, for the years 1965 and 1966.

who

Franconia,
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FINDINGS OF FACT

1.  Pet i t ioners,  Frank,  Jr .  and El izabeth Buxton,

elaimed they were nonresidents of New York State for

the years L965,  L966 and 1967 and f i led New York State

nonresident ineome tax returns for said years.

2. The Income Tax Bureau issued a Statement of Refr-rnd

Adjustment  against  pet i t ioners on February 5,  L969,  oD the

gror,rnds that petitioners had not changed their residence to

New Hampshire unti l  September L966. Accordingly, the Income

Tax Bureau applied the refund claimed by petit ioners for the

year  L967 in  the amount  of  $935.00 against  the addi t ional

tax computed to be due from petit ioners for the year L966

in the amount  of  $276.40 and issued an adjust r rent  re fund to

pet i t ioners in  the amount  of  $658.60 p lus in terest .

3. The Income Tax Bureau issued a Notice of Deficiency

dated October l ,  L969 against the petit ioners for the year

1965 in  the amount  of  $8f7.66 p lus in terest ,  on the grounds

that petit ioners were residents of New York for the entire year.

4. Petit ioners were residents of New York State in L964

when they purchased a house and twenty acres of land in

Franconia, New Hampshire. Petit ioners eontinued to maintain an

apartment at 301 East 60th Street, New York, New York for the

balance of the year L964, for the entire year L965 and unti l

September L966 when petit ioners moved out of their New York

apartment. Petit ioners asserted that during L966 they attempted
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to  d ispose of  the apar tment  at  301 East  60th Street .  Said

apartment consisted of three rooms which were used as l iving

quar ters .  Pet i t ioner ,  Frank Buxton,  Jr . ,  c la imed that  he

spent only 86 days in New York in L965 and 34 days in New

York in  L966.

5.  Dur ing the years 1965,  L966 and L967,  pet i t ioners

voted in New Hampshire and petit ioner ELizabeth Buxton, registered

two motor vehicles in New Hampshire during said years.

6.  A l l  o f  the 1965 tax and wage statements at tached to

pet i t ioners '  1965 New York return showed the address 301 East

60th Street, New York, New York and al l  of the L966 tax and lsage

statements atLached to petit ioners' L966 New York return showed

three New York Ci ty  addresses,  inc lud ing 301 East  60th Street ,

New York, New York. Ihe petit ioners l isted their home address as

24 West 69th Street, New York, New York on their L966 Federal

income tax return, which was dated June 9, L967.

CONCLUSIONS OF LAI,I

A.  That  a l though pet i t ioners,  Frank,  Jr . ,  and El izabeth

Buxton, purchased a house and land in New Hampshire in L964, they

did not show that they intended to change their New York domicile

r:nti l  they moved out of their New York apartment in September 1966.

Petit ioners were domici led in New York State for the year L965

and from January L, L966 until the end of September L966 when they

moved from Lheir Net^r York apartment.
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B.  fhat  pet i t ioners were res idents of  New York State for

the taxable year L965 and from January 1, L966 unti l  the end of

September L966,  wi th in  the meaning and in tent  o f  sect ion 605(a)  (1)

of the Tax Law, since they maintained a permanent place of abode

in New York State during said periods and spent in the aggregate

more than 30 days in New York State during each such year.

C.  That  the pet i t ion of  Frank,  J t .  and El izabeth Buxton

is  denied,  and the Statement  of  Refund Adjustment  issued

February 5,  L969 for  the years 1966 and 1967,  ds wel l  as the

No t i ce  o f  De f i c i ency  i ssued  Oc tobe r  L ,1969  fo r  t he  yea r  1965

are susta ined-

DATED: Albany, New York
Apr i l  27 ,  L977

TATE TAX

,(.a*zv

President

Commissioner

COMMISSION

\.-t

Commissioner


