
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
:

o f

DAVID BUCHALTER AND MTLDRED BUCHALTEiT

For a Redeterminat ion of a Def ic iency or :
a Revision of a Determinat lon or a Refund
of Personal Income & Unj-ncorporated Business
Taxes under Art ic le (s) ZZ & 23 of the
Tax Law for the Year(g) 35-P.e+;!s{.(e) 1969 :

State of New York
County of Albany

Bruce Batchelor

AFFIDAVIT OF MAILING

, being duly sworn, deposes and says thaE

/he is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the gth day of Apri l  ,  1977 , ,B}re served the wLthln

Notice of Decision by (cert i f led) malL uponDavid and Mildred

Buchalter (repreeentat'tveeFft{re petitioner in the withln proceeding,

by enclosing a true copy thereof in a securely seaLed postpald wrapper addressed

a s  f o L l o w s :
Mr. and Mrs. David Buchalter
12 llarbor Terrace
Perth Amboy, New Jersey

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and eustody of

the United States Postal  Service withln the State of New York.

That cleponent further says that the said addressee is the -(*cprcscnfis.tiv+

ef-+he) petitioner herein and that the address set forth on said nrapper ie the

last known address of the (+eprese*eati+e+f-th+) petttioner.

Sworn to before me Ehis

8 th  day  o f  Apr i l  ,  LE|T  .

rA-3 (2/76)

R.A
Nt-t^,^ lJ&,Qty-t



STATE OF NEW YORK
STATE TAX COMMISSION

In the l" lat ter of  the Pet i t ion
:

o f

DAVID BUCHALTER AND MILDRED BUCHALTER

For a Redeterminat ion of a Def ic iency or :
a Revision of a Determinat ion or a Refund
ofPersonal Income & Unincorporated Rrsiness
Taxes  under  Ar t i c le (s )  22  & 23  o f  the
Tax Law for the Year(s) crJe*ie4(e)--f g0g

State of New York
County of Albany

Bruce Batchelor

she is an employee of the

age, and that on the 8th

Notice of  Decis ion

AFFIDAVIT OF MAILING

, being duly sworn, deposes and say6 that

Department of Taxat ion end Flnance, over 18 years of

day of April , L977 , she served the withln

by (cert i f ied) nail  upon Bernard BuchaLter

( representat ive of )  the pet i t ioner  in  the wi th ln proceeding,

by enclos ing a t rue copy thereof  in  a securely  sealed postpald wrapper addressed

as fol lows: Bernard Buchalter, CPA
1916 Ocean Parkway
Brooklyn,  NY LL223

and by deposit ing same enclosed in a postpald properly addressed wrapper ln a

(posc off ice or off iciaL depository) under the excluslve care and custody of

the United States Postal  Servlce within the State of New York.

That deponent further says that the sald addressee ls the (representative

of the) pet i t ioner herein and that the address set forth on sald nrapper ie the

last knor,vn address of the (representat ive of the) pett t ioner.

Sworn to before

g t h  d a y  o f

me this

April

rA-3  (2 /76>
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. STATE OF NEW YOR.K

DEPARTMENT OF TAHTION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Apri.I 8, 1977

A O O R E S S  Y O U R  R E P L Y  T OSTATE TAX COMMISSION

r

TELEPH'NE:,,,,f.!I:II 33

&|r, and !lrs. Davld Btrohalter
l3 Uarbor TorrasG
Porth Anboy, Scr dfcnloy

Dcar l{r. and Mrr. Buchalterr

pLease rake norice of rhe DECISIOI|
of the State Tax Commission encLosed herewith.

Please take further notice that pursuant to
secrion@ 690 e 73,2 of the Tax Law, any
proceeding in court to reviefir an adverse deci-
sion must be Conrmenced within I nOffthf
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allor"ed in accordance with this
decision or concerning any other matter relat ive
hereto rnay be addressed to the undersigned. They
will be referred to the proper party for reply.

:fr truLyrypntp,
^+u,*'+Cy

?rantc*iI. Puoal,a
Supcnrl.ror of SrLl

Clrlmc HcarLnge
Representat ive:

Taxing Bureau's Representat ive:

Enc .

cc :  Pet i t ioner rs

rA-L .L2  (L /7  6 )



STATE OF NEW YORK

STATE TAX COMIVIISSION

In the Matter of the Petit ion :

o f :

DAVID BUCHALTER ANd MILDRED BUCHALTER :
DECISION

for Redetermination of a Deficiency or :
for Refund of Personal- Ineome Taxes
under Art icl-e 22 of the Tax Law for :
the Year L969

In the Matter of the Petit ion :

o f :

DAVTD BUCHALTER :
DECISION

for Redetermination of a Deficiency or :
for  Refund of  Unincorporated Business
Taxes under Art icl-e 23 of the Tax Law :
fo r  t he  Year  L969 .

:

Pet i t ioners,  David Buchal ter  and Mi ldred Buchal - ter ,

res id ing at  L2 Harbor  Terrace,  Per th Arnboy,  New Jersey,  have

f i led a pet i t ion for  redeterminat ion of .a  def ic iency or  for

refund of  personal  income taxes under  Ar t ic le  22 of  the Tax

Law fo r  t he  yea r  Lg6g  (F i l - e  No .  9 -48018767) .

Pet i t ioner ,  David Buchal ter ,  has f i led a pet i t ion for

redetermination of a defi.ciency or for refund of unincorporated
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business taxes under Art ic le 23 of  the Tax Law for the vear

L969  (F i1e  No.  9 -48018767) .

A smal l  c la ims hear inq was held before Joseph A.  Mi lack,

Sma l l  C la ims  Hear ing  O f f i ce r ,  o r r  Augus t  20 ,  L976  a t  9 :15  a .m.

at  the of f ices of  the State Tax Commiss ion,  Two Wor ld Trade

Center, New York, New York. The petit ioners appeared by

Bernard Buchal ter ,  C.P.A.  The Income Tax Bureau appeared by

Pe te r  C ro t t y ,  Esq .  (F rank  Lev i t t ,  Esq .  o f  counse l ) .

ISSUES

I .  Whether  pe t i t ioners ,  Dav id  Bucha l te r  and Mi ld red

Bucha l te r ,  a re  en t i t led  to  a  bus iness  foss  deduct ion  incur red

in connect ion with the rental  of  a port ion of their  home to

their  d.aughter?

I I .  Whether  pe t i t ioners ,  Dav id  Buc t ra l te r  and Mi ld red

Bucha l te r ,  p roper ly  deduc ted  amounts  c la imed as  t rave l ,  en ter -

ta inment  and o ther  bus iness  expenses?

I I I .  Whether  pet i t ioners,  David Buchal ter  and Mi ldred

Buchal ter ,  proper ly  repor ted d iv idend income,  in terest  income

and income from the sale or exchange of properLy?

IV .  Whe the r  pe t i t i one r ,  Dav id  Bucha l te r ' s  se l l i ng

act iv i t ies dur ing the year  L969 const i tu ted the carry ing on of

an unincorporated business?
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FINDINGS OF T'ACT

1.  Pet i t ioners,  David Bucha]- ter  and Mi ldred Buchal ter '

res idents of  New York State dur inq 1969,  f i led a New York

State combined income tax return for  the yeal? 1969.  Pet i t ioner ,

David Buchal ter ,  d id  not  f i le  a  New York State unincorporated

business tax return for  sa id year .

2.  On January 5,  L972,  the Income Tax Bureau issued a

Statement  of  Audi t  Changes against  pet i t ioners,  David Buchal ter

and Mildred Buchalter, imposing addit ional income tax due as a

result of an examination of their New York State combined income

tax return for  the year  1969.  In  accordance wi th  the aforesaid

Statement  of  Audi t  Changes,  i t  issued a Not ice of  Def ic iency in

the  sum o f  5839 .02 .

3 .  On  January  5 ,  L972 ,  t he  Income Tax  Bureau  i ssued  a

Statement  of  Audi t  Changes against  pet i t ioner ,  David Buchal ter ,

imposing uni-ncorporated business tax upon the income received

by h im f rom his  act iv i t ies as a sa lesman dur ing the year  1969.

I t  a l so  imposed  a  pena l t y  o f  $202 .59  fo r  f a i l u re  to  f i l e  a  New

York State unincorporated business tax return for  sa id year .  In

accordance wi th  the aforesaid Statement  of  Aud. i t  Changes,  i t

i ssued  a  No t i ce  o f  De f i c i ency  i n  t he  sum o f  $ I ,254 .74 .
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4. The Income Tax Bureau conducted an examination of

pet i t ioners,  David Buchal ter 's  and MiLc i . red Buchal ter rs  combined

income tax return for  the year  1969.  As a resul t  o f  sa id

examinat ion,  ad ' iustments were made as foJ. Iows:

(a) .  Renta l -  loss cLaimed by the pet i t ioners was d isa l lowed

since the tenant was their daughter and it was deemed

not  a t ransact ion entered in to for  prof i t .

(b) .  TraveL,  enter ta inment  and other  bus iness expenses

c la imed  by  the  pe tL t i one rs  i n  t he  amoun t  o f  $L2  1443 .70

were  dLsa l l owed  to  the  ex ten t  o f  $4 ,038 .20  due  to  l ack

of  substant ia t lon.

(c). Dividend income and interest income reported by

l4i ldred Buchalter and income from the sale or exchange

of property reported by David Buchalter was apport ioned

equal i -y  between the pet i - t ioners,  s ince no substant ia t ion

was presented to indicate that said income was not earned

jo i n t l y .

5. Documentary evid-ence submitted by petit ioners, David

Buchal ter rs  and Mi ldred Buchal ter 's  representat ive was l imi ted

to a d iary  that  so le ly  ind icated David Buchal ter 's  da i ly  sa les.

No other documentary evidence was subrmitted.
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6.  Dur ing  the  year  L969,  pe t i t ioner ,  Dav id  Bucha l te r ,  was

a sa lesman o f  g i f t  and nove l ty  i tems,  represent ing  f i f teen  un-

a f f i l i a ted  f i rms.  The produc ts  he  so ld  fo r  these f i rms were

both competi t ive and noncompeti t ive.

7 .  Dur ing  the  year  L969,  the  f i rms fo r  whom pet i t ioner ,

David Buchalter,  so1d. for did not withhold Federal  or New York

Sta te  income taxes  or  soc ia l  secur i ty  tax  f rom the  commiss ions

pa id  to  h im.  He deducted  expenses  incur red  in  connect ion  w i th

h is  sa les  ac t iv i t ies  f rom h is  g ross  commiss ions  income on h is

Federal  income tax return. The f i rms for whom he sold merchan-

d ise  d id  no t  exerc ise  anv  subs tan t ia l -  superv is ion  or  cont ro l

over  h is  sa les  ac t iv i t ies  o r  tec t rn igues  or  over  the  t ime t re

d e v o t e d  t o  s a l e s .

CONCLUSIONS OF IJ\W

A.  That  pe t i t ioners ,  Dav id  Bucha l te r  and Mi ld red  Bucha l te r ,

fa i led  to  sus ta in  the  burden o f  p roo f  necessary  to  es tab l i sh  tha t

the rental  of  a port ion of their  home to their  daughter was a

t ransac t ion  en tered  in to  fo r  p ro f i t .

B .  That  pe t i t ioners ,  Dav id  Bucha l te r  and Mi ld red  Bucha l te r ,

fa i led  to  sus ta in  the  burden o f  p roo f  necessary  to  es tab l i sh  tha t

Lhe amounts  c la imed as  t rave l ,  en ter ta inment  and o ther  bus iness

expenses  were  proper .
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C.  That  pet i t ioners,  David Buchal ter  and Mi ldred Buchal ter ,

fa i led to  susta in the burden of  proof  necessary to  establ ish that

dividend income, interest income and income from the sale or ex-

change of property was not income earned jointly.

D.  That  the income received by pet i t ioner ,  David Buchal ter ,

from the f irms he represented during the year L969 constituted

income f rom his  regular  bus iness of  se l l ing merchandise as an

independent contractor and not compensation as an employee exempt

from the imposit ion of the unincorporated business tax in accord-

ance with the meanincr and intent of section 703 (b) of the Tax Law.

E.  That  the act iv i t ies of  pet i t ioner ,  David Buchal ter ,

during the year L969 constituted the carrying on of an unincor-

porated business and h is  income der ived theref rom is  subject  to

the unincorporated business tax in accordance with ttre meaning

and in tent  o f  sect ion 7O3 of  the Tax Law.

F.  That  the pet i t ion of  David Buchal ter  and Mi ldred Buchal ter

is  denied and the Not ice of  Def ic iencv issued on Marct r  31,  l -975 is

sus ta ined .



c.  That  the pet i t ion of

Not ice of  Def ic iency issued on

-7 -

David Buchalter

March  31 ,  L975

is  denied and the

i s  s u s t a i n e d .

DATED: Albany, New York

Apr i l  8 ,  L977

r\,{.tGJ \C^*""---
COMMISSIONER

STATE TAX COMMISSION

PRESIDENT

/2:7*e

COMMISSIONER


