
STATE OF NEW YORK

STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i ons

o f

EUGENE BROWN AND
DAVID A.  LOWN

fo r  Rede te rm ina t i on  o f  a  De f i c i ency  o r
for  Refund of  Personal  Income Tax under
Ar t i cLe  22  o f  t he  Tax  Law fo r  t he  Years
L970  and  I 97L .

DECISION

Pet i t i one r ,  Eugene  Brown ,  res id ing  a t  L777  So  Wasa tch  Dr i ve ,

Sa l t  Lake  C i t y ,  U tah  84108 ,  f i l ed  a  pe t i t i on  fo r  rede te rm ina -

t i on  o f  a  de f i c i encv  o r  f o r  re fund  o f  ce rsona l  i ncome taxes  under- ,

A r t i c l e  22  o f  t he  Tax  Law  fo r  t he  yea rs  I 97O and  I 97 I .  (F i l e  No .  10491 ) .

Pe t i t i one r ,  Dav id  A .  Lown ,  res id ing  a t  111  Eas t  80 th  S t ree t ,

New York ,  lVew York  10021 ,  a l so  f i l ed  a  pe t i t i on  fo r  rede te rm ina t i on

of  a  def ic iency or  for  re fund of  personal  income taxes under

Ar t i c l e  22  o f  t he  Tax  Law fo r  t he  yea rs  1970  and  L97L .  ( f i 1e  No"10492)

A formal  hear ing was held before Edward Gcode11,  Hear ing

Of f i ce r ,  d t  t he  o f f i ces  o f  t he  S ta te  Tax  Commiss ion ,  fwo  wor ld  T rade

Cen te r ,  New York ,  New York  on  December  L4 ,  L976  a t  1 : I5  P .M.

Pet i t ioner ,  Eugene Brown,  appeared by Benjamin Rosenberg,  Esq"

Pe t i t i one r ,  Dav id  A .  Lown  d id  no t  appear  a t  sa id  hea r ing .  The

fncome Tax  Bureau  appeared  by  Pe te r  C ro t t l z ,  Esq . ,  ( James  Sco t t ,  EsQ" ,

o f  counse l )  "
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ISSUE

Whether  pet i t ioners,  Eugene Brown and David Ao Lown,  are

jo in t ly  and severa l ly  l iab le as of f icers of  Programmed PersonaL

Serv i ce  Corp . ,  f o r  New York  S ta te  w i thho ld ing  taxes .

FINDINGS OF FACT

1 .  P rog rammed Persona l  Se rv i ce  Corp . ,  w i th  o f f i ces  a t

660 Fi f th  Avenue,  New York,  New York,  hereaf ter  re ferred to  as

"The  Corpo ra t i on ,  "  was  engaged ,  du r ing  the  yea rs  1970  and  L97L ,

in  the business of  prov id ing te lephoned horoscopes to  subscr ibers

fo r  sa id  se rv i ce

2 .  ( a )  Du r i ng  t he  yea rs  1970

Eugene Brown,  was pres ident  o f  the

(b )  Dur ing  the  yea rs  L97O

David A.  Lown,  was chai rman of  the

sec re ta ry  o f  t he  Corpc ra t i on .

and  1971 ,  t he  pe t i t i one r ,

Corporat ion.

and  L97L ,  t he  pe t i t i one r ,

Board  o f  D i rec to rs  and

(c)  Both sa id Eugene Brown and said David A"  Lown had

author i ty  to  s ign checks of  the Corporat ion.

3o  (a )  On  March  25 ,  L974 ,  t he  rncome Tax  Bureau  i ssued  a

S ta temen t  o f  De f i c i ency  add ressed  to  pe t i t i one r ,  Eugene  Brown ,

pu rsuan t  t o  sec t i ons  685 (g )  and  685 (n )  o f  t he  Tax  Law ,  by  reason

o f  h i s  f a i l u re  " to  co lLec t ,  t r u th fu l l y  accoun t  and  pay  ove r "
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withholding taxes for the per iod

1970 and fo r  the  per iod  o f  Apr i l

o f  Ap r i l  L ,  I 97O to  Decenber  31 ,

1 ,  I 97 !  t o  Ju l y  31 ,  l 97 l  amoun t -

i ng  i n  t he  agg rega te  to  $3 ,836 .50 ,  requ i red  to  be  w i thhe ld  by

the Corpcrat ion f rom wages paid by i t  dur ing sa id per iods.

(b )  I n  acco rdance  w i th  sa id  S ta temen t  o f  De f l c i ency ,  a

No t i ce  o f  De f i c i ency  was  i ssued  on  March  25 ,  L974 ,  add ressed  to

the  pe t i t i one r ,  Eugene  B rown ,  i n  t he  sa id  sum o f  $3 ,836 .50 .

4 .  The rea f te r ,  t he  pe t i t i one r ,  Eugene  Brown ,  t ime ly  f i l ed  a

pe t i t i on  f o r  r eCe te rm ina t i on  o f  t axes  i n  t he  amoun t  o f  $3 ,836 .50 ,

a l l eg ing  tha t  t he  " to ta I  amoun t  o f  t ax  pa id  fo r  each  yea r  o r

pe r iod "  a fo resa id  " i s  ze to  ($0 .00 )  "  and  c la im ing  as  a  g round  fo r

rede te rm ina t i on  o f  t he  sa id  c la imed  de f i c i encv  tha t  " t he re  was

another  of f icer  o f  the Corpcrat ion who was t reasurer  of  the Corpo-

ra t i on "  and  tha t  " I  was  no t  t he  f i nanc ia l  o f f i ce r  o f  t he  co rpo ra -

t i on  and  was  no t  aware  tha t  t h i s  t ax  had  no t  been  pa id . "

5 .  On  Sep tember  24 ,  L975 ,  t he  a fo resa id  de f i c i ency  was

reduced  by  the  Income Tax  Bureau  f rom $3 ,836 .50  to  $3 ,087"80  by

reason  o f  a  f i r s t  and  f i na l  d i v idend  o f  5748 .70  tha t  had  been

received in  connect ion wi th  and as a resul t  o f  the bankruptcy pro-

ceed ing  o f  t he  Corpo ra t i on .

6 .  (a )  On  Oc tobe r  27 ,  1975 ,  t he  fncome Tax  Bureau  i ssued  a

S ta temen t  o f  De f i c i ency  add ressed  to  the  pe t i t i one r ,  Dav id  A"

Lown ,  pu rsuan t  t o  sec t i ons  685 (g )  and  685 (n )  o f  t he  Tax  Law ,  by
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reason  o f  h i s  f a i l u re  " to  co l l ec t ,  t r u th fu l l y  accoun t  f o r  and

pay  ove r "  w i thho ld ing  taxes  fo r  t he  pe r iod  Apr i l  1 ,  L97O to

December  31 ,  L970  and  fo r  t he  pe r iod  o f  Ap r i l  L ,  I 97 I  t o  Ju l y  31 ,

L97 I  amoun t ing  i n  t he  agg rega te  to  $3 ,087 .80 ,  requ i red  to  be

wi thheld by the corporat ion f rom wages paid by i t  dur ing sa id

pe r iods l ,

(b)  In  accordance wi th  sa id Staternent  of  Def ic iency,  a

No t i ce  o f  De f i c i ency  was  i ssued  on  Oc tobe r  27 ,  1975 ,  add ressed  to

the  pe t i t i one r ,  Dav id  A .  Lcwn ,  i n  t he  sa id  sum o f  $3 ,087 ,80 .

' 7 .  The rea f te r ,  t he  pe t i t i one r ,  Dav id  A .  t own ,  t ime ly

f i l ed  a 'pe t i t i on  fo r  rede te rm ina t i on  o f  t axes  i n  t he  amoun t  o f

$3 ,087 .80 ,  a l l eg ing  t ha t  t he  " t o ta l  amoun t  o f  t ax  pa id  f o r  each

year  or  per iod is  unknown" and c la in i ing as the reasons for  re-

de te rm ina t i on ,  among  o the rs ,  t ha t  he  "had  no  respons ib i l i t y  t o

f i le  taxes or  re turns"  wi th  respect  to  the Corporat ion and that

" f i sca l  au tho r i t y  was  l odgeC in  pe rson  o f  p res iden t  o f  Co rpo ra t i on ,

Euqene Browri. "

8 .  Du r ing  the  cou rse  o f  a  tax  con fe rence  he ld  on  May  10 ,

I976 between representat ives of  the Tax Deparbment ,  the pet i t ioner

Eugene  Brown  and  the  sa id  pe t i t i one r rs  rep resen ta t i ve  i t  was  no t

den ied  by  the  sa id  pe t i t i one r  o r  by  h i s  rep resen ta t i ve  tha t  t he
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sa id  pe t i t i one r  i s  respons ib le  fo r  t he  paymen ! , . -o f  t he  a fo resa id

w i thho ld ing  taxes  fo r  t he  pe r iod  o f  Ap r i l  L ,  i gTO 
to  December  31 ,

1970  and  the  pe r iod  o f  Ap r i l  L ,  L97L  to  Ju l y  3 I ,  L971 ,  bu t  t he

\
pos i t i on  taken  by  the  sa id  pe t i t i one r  and  h i s  

B* resen ta t i ve  
a t

sa id t ime was that  responsib i l i ty  there$r  should be shared by the

sa id  pe t i t i one r  w i th  the  pe t i t i one r ,  Dav id  A .  Lcwno

Sa id  pos i t i on  was  re i t e ra ted  by  t he  sa id  pe t i t i one r ' s

rep resen ta t i ve  a t  t he  hea r ing  he ld  he re in  on  December  L4 ,  L9 '76 .

9 .  Dur ing  the  cou rse  o f  a  tax  con fe rence  he ld  on  May  10 ,  L976

between representat ives c f  the Tax Depar tment  and the pet i t ioner ,

Dav id  A .  Lown ,  i t  was  no t  den ied  by  the  sa id  pe t i t i one r  t ha t  he  i s

responsib le for  the payment  of  the aforesaid wi thhold ing taxes

fo r  t he  pe r iod  o f  Ap r i l  1 ,  I 97O to  December  31 ,  L97O and  the  pe r iod

o f  Ap r i l  1 ,  I 97L  to  Ju l y  31 ,  L97L ,  bu t  t he  pos i t i on  taken  by  the

sa id  pe t i t i one r  a t  sa id  t ime  was  tha t  respons ib i l i t y  t he re fo r

shou ld  be  sha red  by  the  sa id  pe t i t i one r  w i th  the  pe t i t i one r ,

Eugene Brown"

10"  Pet i t ioners,  Eugene Brown and David A"  Lown,  dur ing the

a fo resa id  pe r iods  f rom Apr i l  L ,  I 97O to  December  31 ,  L97O and  f rom

Apr i l  L ,  L97L  to  f i i l y  31 ,  L97L ,  were  o f f i ce rs  o f  t he  Corpo ra t i on

and  as  such  o f f i ce rs ,  each  was  under  the  du ty  to  co l l ec t ,  t r u th -

fu l ly  account  for  and pay over  the wi thhold ing taxes requi reC to

be wi thheld by the Corporat ion f rom wages paid by i t  dur ing sa id

pe r i ods .
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CONCLUSIONS OF !.AI^/

A .  Tha t  pe t i t i one rs ,  Eugene  Brown  and  Dav id  A .  Lown ,  du r -

i ng  the  a fo resa id  pe r iods  f rom Apr i l  1 ,  L97O to  December  3 I ,  1970

and f rom Apr i l  1 ,  L}T l -  to  Ju ly  31,  LgTl -  were "persons"  as def ined

by  sec t i on  685 (n )  o f  t he  Tax  Law and  aS  such  "pe rsons "  L^ /e re  each

under  the  du ty  as  p rov ided  i n  sec t i on  685  (g )  o f  t he  Tax  Law to

col lect ,  t ru thfu l ly  account  for  and pay over  the wi thhold ing taxes

requi red to  be wi thheld by the Corporat ion f rom wagies paid by i t

du r i ng  sa id  pe r i ods .

B.  That  pet i t ioners,  Eugene Brown and David A.  Lown,  are

jo in t l y  and  seve ra l l y  l i ab le  fo r  t he  de f i c i ency  imposed  aga ins t

them pu rsuan t  t o  the  No t i ce  o f  De f i c i ency  add ressed  to  pe t i t i one r ,

Eugene Brown,  dated March 25,  L974 as amended on September 24,

i -g75  and  the  No t i ce  o f  De f i c i ency  add ressed  to  the  pe t i t i one r ,

Dav id  A .  Lcwn ,  da ted  OcLober  27 ,  L975 .

C.  That  the pet i t ion of  Eugene Brown

A. Lown are both denied and the sa id Not ice

March  25 ,  L974  as  amended  on  Sep tembe t  24 ,

No t i ce  o f  De f i c i encv  da ted  Oc tobe r  25 ,  L975

DATED: Albany,  New York
Ju l y  29 ,  1977

and  the  pe t i t i on  o f  Dav id

o f  De f i c i ency  da ted

1975 and the sa id

a re  each  sus ta ined .

ON

RESIDEIIfT

COMI4ISSTONE


