
STATE OF NEI^I YORK
STATE TAX COMMISSION

In the l"latter of the Petit lon

o f

SHEPARD BROAD

For a Redeterminat , ion of  a Def ic iency or
a Revls ion of  a Determinat lon or  a Refund
of Personal fncome
Taxes under Art icLe(n) 22 of thet]" t"""' tn" T::,";lXm'
State of New York
County of Albany

I\ttrarsina Donnini

she is an employee of the

age, and that on the 2I

Notice of Deeision

, being duLy sworn, deposes and says that

Department of TaxaEion and Finance, over 18 years of

day of Sruns , L9 77, she served the wlthin

by (certified) mail. uponShepard Broad,

the pet i t ioner tn the withln proceeding,

securely seated postpaid r traPper addressed

AFFIDAVIT OF MAILING

c/o Broad & Cassel W

by enclos ing a t rue copy thereof  in  a

as folLows: Shepard Broad
c/o Broad & Cassel
42O Lincoln Road
Miaxd Beach, Florida 33139

and by deposit ing same enclosed in a postpald properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the excluslve care and custody of

che United States Postal  Servlce within the State of New York.

T h a t d e p o n e n t f u r t h e r s a y s t h a t t h e s a i d a d d r e 8 a e e i s t h e M

IOOO@OOX petitioner herein and that the address set forth on said ltrapper ts the

last knorsn address of the ffi petltloner.

Sworn to before me this

21st day of June
r ' \

,  L9w.

t  7 - t  1
,d t  "*  , /ha ' f

/ i '

/

' rA-3 (2/76)



STATE OF NEW YORK
STATE TAX COMMISSION

In the l ' lat ter of  the Pet i t ion

o f
SHEPARD BROAD

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
of Personal Income
Taxes under Art ic le@ 22

AFFIDAVIT OF MAILING

Tax Law for the Year(s))gOODEgSgddOb(
1961 f.hrous'h 1965

State of New York
County of Albany

I[arsina Donnini , being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Financen over 18 years of

age, and that on the 21st day of , ; runs ,  L977, she served the within

Notice of Decision by (cert l f ied) mai l  uponDavid Kestenbaum & Co.,

c/o H. A. Mend.el (representative of) the petitloner ln the within proceedlngt

by encloslng a true copy thereof in a securely sealed postpald wrapper addressed

David Kestenbaum & Co.
as fol lows: c/o R. R. Mend.el

10 East /rOth Street
New York, New York 10016

and by deposit ing same enclosed in a postpald properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the excluslve care and custody of

the United States Postal  Service withtn the State of New York.

That deponent further says that the sald addressee is the (representat ive

of rhe) pet i t loner herein and that the address set forth on said nraPPer ls the

last known address of the (represenrat ive of the) pet i t ioner.

of the

Sworn

2Lst

to before me this

day of June

1,.

rA-3 (2176)

,  L977.



STATE OF NEW YORK

DEPARTMENT oF TAHTIoN AND rtNlNCr

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Jrme 21' 1977

A D O R E S S  Y O U R  R E P L Y  T O

rEL EPHoNE : ru el+5i1il23--

STATE TAX COMMISSION

r
Sbopard Brqoacl
c/o Broad & Caseel.
lr2o LtnooLn ffoad
lltemt Baaoh, Elorlda 13L39

Pl-ease take notice of the Deo1eton
of the StaLe Tax Commission encLosed herewith.

Please take further notice that Pursuant to
SectionQp) 690 of the Tax Law, anY
proceeding in court to review an adverse deci-

sion must be cormnenced within 4 nonthe
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund altowed in accordance with this
decision or concerning any other matter relat ive
hereto rnay be addressed to the undersigned. They
wiLL be referred to the proper parg ly .

Ved(r/t

Enc , Ftng Tar
. / H--artng 0fftser

cc :  Pe t i t i one r t s  RePresen ta t i ve :  
-

Taxlng Bureau's RePresentat ive:

rA-1 .12  (L176)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

SHEPARD BROAD

for Redeterminati-on of a Deficiency or
for Refr-rnd of Personal Income Tax under
Article 22 of Lhe Tax Law for the Years
1961  rh rough  1965 .

DECIS ION

Pet i t ioner ,  Shepard Broad,  c / t i  Broa<i  and Cassel  ,  420

L inco ln  Road ,  M iami  Beach ,  F lo r i da  33139 ,  f i l ed  a  pe t i t i on

for  redeterminat ion of  a  def ic iency or  for  re fund of  personal

income under Art icle 22 of the Tax Law for the vears 1961

th rough  1965 .  (F i l e  No .  01032 ) .

A formal hearing r,,ras held before Julius E. Braun, Hearing

Off icer ,  d t  the of f ices of  the State Tax conrn iss ion,  Two wor ld

Trade Center, New York, New York, or August 24, L976 at

l :15 P.M.  Pet i t ioner  appeared by R.  R.  Mendel ,  cPA.  The rncome

Tax  Bureau  appeared  by  Pe te r  C ro t t y ,  Esq . ,  ( I rw in  LeW,  Esq . ,

o f  counse l ) .

ISSI]E

Whether petit ioner was a nonresident partner in a New York

brokerage f irm, and thus subject to New York state income tax

upon the distr ibutive share of income received from the partnership.
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FINDINGS OF FACT

t.  on November 26,  L973,  as the resul t  o f  an audi t ,

the Income Tax Bureau issued a Statement of Audit Changes

against the petit ioner, Shepard Broad, imposing personal

income taxes for the years l96f through L965. Accordingly,

the Income Tax Bureau issued a Notice of Deficiency in the

amoun t  o f  $3L ,267 .10 ,  p lus  pena l t y  and  i n te res t  o f  $25 ,239 .47

fo r  a  t o ta l  o f  $56 ,506 .57 .

2 .  On  Februa ry  1 ,  L960 ,  pe t i t i one r ,  Shepard  B road '

pursuant to a written agreement, continued as a non-risk

l imi ted par tner  in  Bactr -e & Co. ,  a  mul t i -s ta te,  mul t i -nat ional

securit ies brokerage f irm trhose income is earned from business

carried on within and wittrout New York State'

3 .  Pet i t ioner ,  shepard Broad,  a bona f ide res ident  o f

Florida during the years in issue, was married. He secured

and rel ied upon th-e advice of a cert i f ied public accounting

firm regarding his income tax for the years in issue. He did

not file any New York State income tax returns for these years '

In prior years, ?re became a subordinated lender in the for:rr of

a non-r isk l imi ted par tner  of  Bache & Co. ,  and in i t ia l ly  loaned

i t  t he  sum o f  $300 ,000 .00  fo r  a  pe r iod  o f  t h ree  yea rs  w i th

options to renew the loan annually, unless earl ier terminated'



4. During the years in

income of Bache and Co. from

19 61

3

i ssue,  pet i t ioner  ShePard Broad's

New York sources was as fol lows:

L962 L963 L964 L965

Ordinary Income

Short Term
Capi ta l  Gain

(1o s  s)
50% Long Term

Capital Gain

Federal Adjustment
Ordinary Income

Dividends

Strort Term
Capital Gain

( l oss )
50% Long Term

Capital Gain
( l oss )

Tota l

5, During the

Federal gross income

L9 ,7  64

3 ,  104

5 ,576

(4 ,  036  )

39,540

2,579

2,457

44,756

7,466

1 ,018

2 ,32L

10 ,  805

38 ,138  77  ,055

(309)  (5 ,L74)

L  ,9L7  3 ,250

39 ,746  75 ,13122,872

9,498  2 ,3LL  6 ,303

486 (486)

(3 ,  468)  (1 ,610)  134

( r ,617)  (  228)  (1 ,860)

24,4L2 49,655 10,792 44,323

years in  issue,  pet i t ioner ,  ShePard

per  return is  as fo l lows:

196 I

2,863

L4

5,225

(3 ,17 4)

80,059

Broad ' s

Adjusted Gross Income per return

Audit changes

Increase ordinary income
Decrease short term gains

5 ,57 6  .L8
4,035 .75

L962

$166,482.07

235,  019 .  55

240 ,226 .78

Adjusted Gross

Adjusted Gross

Income per

Income per

return

audit adjustment
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L963

Adjusted Gross Income per return

Adjusted Gross Income per audit adjustment

L964

L65 ,062  .7  8

L73 ,443 .74

249,306.37

253,649 .42

Federa l  Deduc t i ons  =  N .Y ,
Itemized Deductions

Adjusted Gross Income per

Adjusted Gross Income per

Adjusted Gross Income

Total Adjustments 1A

return

audit adjustment

L965

per recurn

ID

433,273.87

4,928.52

$438,202.39

pet i t ioner  Shepard Broad'  s6. During the

itemized deductions

New York

years r-n rssue,

hrere as fo l lows:

Income x

19 6 l

L962

L963

L964

l -965

Federal fncome

24 ,4L2w
49 ,655

L0 ,792
m,-4m

44,323
8fr4'

80,059

x

x

x

x

97,L55

L43,762

94 ,393

L7 I  ,703

299 ,756

$14,  116

$29,7L6

$ 5 ,873

Q3L,227

$54,765
4BWZ

7. During the years

petit ioner Shepard Broad,

in

had

issue,  Ruth K.  Broad,  wi fe  of

no income from New York sources.
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CONCLUSIONS OF LAW

A. That  pet i t ioner ,  Shepard Broad,  4s a nonres ident

partner in a New York f irm during 1961 through 1965 was

subject to New York State income tax upon the distr ibutive

share of income received from Bache & Co., derived from

or connected with New York sources according to the meaning

and in tent  o f  sect ion 637(a)  and 637(b)  of  the Tax Law.

B.  That  the pet i t ioner ,  Shepard Broad,  is  not  ent i t led

to ttr-e personal exemption of his wife, Ruth K. Broad, a non-

resident who had no income from New York sources and thus,

was not subject to New York income tax in accordance w'i th

the meaning and intent of section 636(b) of the Tax Law.

C. That the petit ion of Shepard Broad is granted to

the extent that the penalty imposed pursuant to 085(a) of

the Tax Law for the years in issue is cancelled; that the

income tax for these years be recomputed as per Findings of

Fact  "4" ,  r r5r r  and "6"  together  w" i th  such in terest  as is  legal ly

due; that the Income Tax Bureau is hereby directed to accordingly

inodi fy  the Not ice of  Def ic iency issued November 26,  L973;  and,

that except as so granted the petit ion is in al l  other respects

denied.

DATED: Albany, New York
June 2L, L977

TAX

H
COMMISSION


