
STATE
STATE

OF NEW YORK
TAX COMI"IISSION

In the lv lat ter  of  the Pet i t ion

o f

SEYIVIOIIR BLOCK and HA-RRfET BLOCK
For  a  Redeterminat ion  o f  a  Def ic iency  or
acfrgrxincioocodooo0cseocdoeddsJoarcxnr ac Re f und
of Personal and Unincorporated Business
Taxes under Art ic le (s) 22 and. 23 of the
Tax Law for the Year(Q orfe+i..ed@i fgZO.

AFFIDAVIT OF },IAILING

Sta te  o f  New York
County of Albary

John Huhn , being duly sworn, deposes and says that

phe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and rhat on the 29th day of September ,  L9 77r: lsdle served the within

Notice of Decision by (certified) mail upon Seymour Block and

Harriet Bloclc Geegffige$Ce6oucrlia& the petitioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as follows: Itlr. and IVIrs. Seyrnour Block
/+ 01d Field Lane
Iake Success, New York 11030

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  Ner^ r  York .

That deponent further says that the said addressee is the (oeqoe€€n6adftre(

xx{f{*f}  pet i t ioner herein and that the address set forth on said wrapper is the

Iast known address of the (ddpse$eeoaoQrex)owGn69 petitioner,

Sworn to before me th is

29th day gJ September

U

rA-3 (2/76)

, rg77 ,



STATE OF NEI4I YORK
STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

of.

SEYMOUR BTOCK AND HARRTET BLOCK
For  a  Redeterminat ion  o f  a  Def ic iency  or
aaBcxiEtsuxqtxxx&qkErettrfiAtmrxorxr Re f und
of Personal and Unincorporated Business
Taxes  under  Ar t i c le (s )  22  and"  23  o f  the
Tax Law for the Year(q) or fet . iod(Q fgZO.

AFFIDAVIT OF I.,IAILING

Sta te  o f  New York
Countv of  Al t r rnrr

John Hutm

$re is an employee of

age,  and tha t  on  the

Notice of Decision by (certified) mail upon 1lorris R. Sherman, Esq.

(representat ive of)  the pet i t ioner in the within proceeding,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as follows: Morris R. Sherman, Esq.
150 Broadway
New York, New York

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(posE o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  un i ted  s ta tes  Pos ta l  serv ice  w i th in  the  Sta te  o f  New york .

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said \4rrapper is the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t , i t ioner .

Sworn to before me th is

29fh daY of September

rhe Deparrmenr' 
"; : :"; : :  ": ;""":",""":: ' ,r ' ;"":: ' : ,

ZgltL day of September , L977 , she served the within

,  L977.

rA-3 (2/76)



STAIE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

SEYIVIOUR BLOCK and HARSIET BLOCK
For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
ac$s{ei}€(borx:s&:arM:re. Re f und
of Personal and Unineorporated. Business
Taxes under Art ic le (s) ZZ and, 23 of the
Tax Law for the Year(€d or lre+*ad(pi fgZO.

AFFIDAVIT OF MAILING

Sta te  o f  New York
County of Albarry

Jotr' Hulr' , being duly sworn, deposes and says that

phe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 29th day of.  September ,  L977, Jshe served the within

Notice of Decision by (certified) mail upon lloward Setrneider,

C.p .A.  ( representa t ive  o f )  the  pe t i t ioner  in  the  w i th in  p roceed ing ,

by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed

as fol lows: Howard Schneider,  C.P.A.
Goldman & Sctrneid.er
18 Jolrr Street
New York, New York

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta t  serv ice  w i th in  the  s ta te  o f  New york .

That deponent further says that the said addressee is the (representat ive

o f  the)  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wrapper  ts  the

las t  known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

Sworn to

zgLTr ^f

be fo re  me  th i s

Of qan*amhar
u u y  v v i 4 v e f

rA- 3 (2 /7 6)

,  L977.



J A M E S  H .  T U L L Y  J R . ,  P R E S I O E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

srATE oF New YoRK
STATE TAX COMMTSSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Septeder 8, LVn

l&, and trbs. Ssrywur BLoak
4 01(t *tclit lane
Iale $uocceo, $m lork Xt0P

Dge!. l[P. and liFs. 81oc]r

Please take notice of the Deola1o
of the State Tax Comrnission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level. Pursuant to section(s) 6g0 e,*d ?42 of the Tax Law, any
proceeding in court to review an-aAveibe decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 mtlrg
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Dh.cator
lbx lmeBls &rroau

Petitioner's Representative

Taxing Bureau's Representative

TA- t . r2  (6 /77)



STATE OF NEW YORK

STATE TAX COMMTSSTON

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

SEYMOUR BLOCK and HARRIET BLOCK

fo r  Rede te rm ina t i on  o f  a  De f i c i ency  o r
for Refund of Personal Income and
Uoincorporated Business Taxes under  Ar t ic les
22 and 23 of  the Tax Law for  the Year  1970.

DECISION

Pet i t ioners,  Seymour Block and Harr ie t  B lock,  res id ing at

4  O ld  F ie ld  Lane ,  Lake  Success ,  New York  11030 ,  f i l ed  a  pe t i t i on

for  redeterminat ion of  a  def ic iency or  for  re fund of  personal

i ncome and  un inco rpo ra ted  bus iness  taxes  under  A r t i c l es  22  and  23

o f  t he  Tax  Law fo r  t he  yea r  L97O.  (F i l e  No .  1 f558 )

A formal hearing was held before Edward L. Johnson, Hearing

Off icer ,  a t  the of f ices of  the State Tax Conmiss ion,  T l ivo Wor ld

Trade Center ,  New York,  New York,  on January L2,  L977 at  10:45 A.M.

The pet i t ioners appeared by Morr is  R.  Sherman,  Esq.  and Howard

Schneider ,  CPA. The Income Tax Bureau appeared by Peter  Crot ty ,  Esq.

(R icha rd  Kau fman ,  Esg . ,  o f  counse l ) .

TSSUES

I.  l fhether  the pet i t ioner ,  dn insurance sa lesman,  was

employee exempt from the unincorporated business income tax

an

on
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i n i t i a l  i nsu rance  commiss ions  rece i ved  by  pe t i t i one r ,  bu t  pa id

over to a corporate agency pursuant to an al leged employment

eon t rac t .

I f .  Whether  d isa l lowances by the Income Tax Eureau of

some deduct ions on pet i t ioner 's  New York State income tax return

were  co r rec t .

FrIIDJNGS Oq FACT

1.  The pet i t ioners,  Seymour Block and Harr ie t  B lock,  f i led

a jo in t  New york State res ident  income tax return for  the year  L97O.

They d id not  f i l -e  an unincorporated business income tax return

fo r  sa id  yea r .

2.  On December 18,  L972,  the Income Tax Bureau issued a

Statement  of  Audi t  Changes rev ised f rom one dated JuIy  5,  1972.

At tached was a schedule of  ad justments by which addi t ional  per-

sonal  income tax of  $5,352.82 was found to be due.  Unincorporated

bus iness  i ncome tax  due  was  compu ted  to  be  $3 ,2O6 .L2 .  W i th

i n te res t  o f  $64L .92 ,  t he  t o ta l  due  was  a l l eged  t o  be  $9 ,200 .86 .

3 .  A  pe t i t i on  fo r  rede te rm ina t i on  o f  t he  tax  de f i c i ency

dated Ju ly  L9,  L972,  had been f i led by seymour Block and Harr ie t

e lock in  response to the Statement  of  Audi t  Changes dated Ju ly  5,

L972 .
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4. To the extent that the Income Tax Bureau deemed them to

be substant ia ted by documentary ev idence of  payment ,  the i tems

l is ted below were a l lowed,  and the balance was adjusted as shown

on  the  fo l l ow ing  Schedu le  o f  Aud i t  Ad jus tmen ts :

Employse Bus-inesq:Expense
C la imed  . . . . . . . . . . . . . . . , . . . $83 r45 ] - . 00
Cor rec ted .  .  .  .  . .  . . .  .  . .  . . .  . . _ f i 4$9 .99

Ad jus tmen t . .  . . .  .  . . .  . . .  . . . .  . . .  . . .  . '  .  .  .  .  . .  $10 ,  451 .00

Med i ca l  Ad jus tmen t  a t  4 /o . .  o  c  c  o ' . . . . . . . . . . . . . . . . .  418 .04

Int-ereg.g_EXpens.g
C la imed . . . . . . . . . . . . . . . . . . .  14 r082 .00
Cor rec ted . . . . . . . . . . . . .  . . . .  L2  1867  . _30

Ad  j us tme f l t  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . .  .  .  .  .  .  .  .  I  r 2L4  . 7O

rContr ibut ions
C la imed  . . . . . . . . . . . . . . . . . . .  4 r374 .OO
eor rec ted . . . . . . . r r . . . . . . . .  3 r819 .00

Ad  j us tme f l t . .  . .  e .  .  . .  .  .  . .  .  . .  .  . . . . .  . . .  555 .00

Waqes. ,!a lqr: leg
Pe r  Re tu rn . .  . . . .  51 ,000 .00
Cor rec ted .  .  .  .  .  .  .  .  .  .  .  . .  . . . . ____ j -_

Ad jus tmen t . .  . .  .  . . . . .  . . . . .  ( 51 ,000 .00 )

Commiss ions received
(Ass iqned  to  M ' .E . .N . )

Pe r  Re tu rn .  .  . .  - .  - 0 -

Co r rec ted . . .  . . . . . . . . ,  92 r008 ,00
Ad jus tmen t . . . . .  . . . . . . . . . . . . . . . _2Z r00q .qq

To ta l  o f  Ad jus tmen ts . . . - .  . . . . . . . #_ ,646 .%_

5.  The Income Tax Bureau held that  a l l  o f  the income received

by  pe t i t i one r ,  Seymour  B lock ,  f rom h i s  bus iness  ac t i v i t i es  as  an

insurance sa lesman,  was subject  to  the personal  income tax under



Art ic le  22 of  the Tax Law.

fo l l -ows:

. . -  - 4  . -

I t  computed a tax def ic iency as

Ne t  Ad jus tmen t  pe r  Schedu le  . . .  .  .  .  .  .  . .  $53 ,646 .74
Taxab l -e  Income Prev ious l y  S ta ted  . .  .  .  . .  .  . .  .  ( 4 ,948 .00 )

Co r rec ted  Taxab le  I ncome . . . .  .  .  . . . . . . . . .  $48 ,698 .74

Tax  on  Co r ree ted  Taxab le  f ncome . . . . . . . . . . . $  5 ,377 .82
25 .OO

Persona l  f ncome  Tax  Payab1e ,  . .  .  . . . . . . . ,  5  , 377 .82
Tax  P rev ious l y  Compu ted  . . .  .  .  . . . . . . - 0 -

Add i t i ona l  Pe rsona l  I ncome  Tax  Due . . . . . . . . $  5 ,352 .82

Unincorpgrated Br:siness Tax

Commiss ions  ass igned  t o  M .B .N .  Assoc ia tes ,
Inc.  in  exchange for  sa lary  income of
$51 - ,  ooo .oo . .  . . . . . $92 ,008 .00
Other  Commiss ions per  Federa l  Form IO99
as  Repo r ted  on  Fo rm LO4O. . . . .  . . .  52 - r879 .OO

To ta I  Commiss ion  rncome  Rece i ved  . . . . . . . L44 ,887 .00
Bus iness  Expenses  as  Co r rec ted . . .  .  .  . .  . . . . .  73 ,000 .00
Net prof i t  from Bus iness. . .  - .  .  . .-t lF;6d
L e s s :  C o n t r i b u t i o n s  l i m i t e d  t o  5 %
o f  t h e  N e t  P r o f i t . . - . .  . . . . . 3 ,  594 .00

68 ,2g3 .OO
Less :  A l l owance  f o r  t axpaye r  se rv i ces . . . .  5 , 000 .00
Ne t  rncome f rom Bus iness . . . . .  . . . - d7dF ] i f r -
Less :  Exemp t i on . . . . . .  . . . . .  51000 .00
Taxab le  Bus iness  rncome  . . .  . .  . . . . . . . . . $ -E7E5d

Tax  on  above  a t  5  L /2%. . . - . . . . . . .  . . . . $  3 ,2O6 .L2
Less  Bus iness  Tax  C red i t . .  . . .  .  .  .  . . .  . . - 0 -

To ta l  Un inco rpo ra ted  Bus iness  Tax  Due . . . . . $  3 ,206 . I 2

6 . f n  Ap r i l  o f  1969 ,  I n teg ra ted  Resources ,  I nc . ,  a  pub l i c l y

he ld  company whose s tock  was t raded over  the  counter ,  acqu i red

c o n t r o l  o f  M . B . N .  A s s o c i a t e s ,  I n c . ,  a n  i n s u r a n c e  a g e n c y  f o r  w h i - c h
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pet i t ioner ,  Seymour Block,  had been a par t - t ime employee for  a

considerable number of  years.  fn  order  to  secure the fu l I - t ime

serv ices of  pet i t ioner ,  Seymour B1ock,  for  i ts  whol1y owned

subs id i a r y ,  M .B .N .  Assoc ia tes ,  I nco  (he re ina f t e r  M .B .N . ) ,

I n teg ra ted  Resources ,  I nc .  (he re ina f te r  I n teg ra ted )  caused  M.B .N .

to enter  in to a f ive-year  employment  agreement  wi th  pet i t ioner ,

Seymour Block,  in  May of  1969.  pursuant  to  the seven pa9e,

twen ty  a r t i c l e ,  de ta i l ed  con t rac t ,  pe t i t i one r ,  seymour  B lock ,

ag reed  to  devo te  a l l  o f  h i s  t ime  and  e f fo r t s  t o  the  bus iness  o f

M.B .N .  i n  se l l i ng  l - i f e  i nsu rance  and  mu tua l  f unds .  Fo r  t h i s

he was to  receive a f ixed compensat ion of  S52,000.00 per  annum for

each of  the f ive years of  the agreement .  rn  addi t ion and as an

added incent ive,  pet i t ioner ,  Seymour B1ock,  was g iven

substant ia l  s tock opt ions to  acqui re shares of  tn tegrated.  rn

the  even t  o f  d i sab i l i t y ,  pe t i t i one r ,  Seymour  B lock ,  was  to  be

paid a fu l l  sa lary  for  s ix  months.  He a lso received l ibera l  s ick

bene f i t s .

7 .  Pet i t ioner ,  Seymour Block,  was a career  t i fe  insurance

agent for the Mutual Benefit  Life Insurance Company whose general

agency  was  M.B .N .  p r i o r  t o  May  5 ,  I 97Or  pe t i t i one r ,  seymour  B lock ,

sp l i t  a l l  f i r s t - yea r  p remiums  w i th  M.B .N .  o r r  po l i c i es  p laced

th rough  M.B .N .  on  po l i c i es  p raced  th rough  o the r  agenc ies ,  pe t i -

t ioner  sp l i t  the f i rs t -year  premiums wi th  the genera l  agent  for
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the l i fe  insurance company which wrote the pol icy .  Renewal

premiums paid by the insured pol icy  holder  d i rect ly  to  the

insurance company generated a f ive percent  commiss ion to  pet i -

t ioner ,  Seymour g lock,  and a two and one-hal f  percent  over- r ide

commiss ion  to  the  i nsu rance  company ' s  genera l  agen t .  A f te r

May  5 ,  1970 ,  pe t i t i one r ,  Seymour  B lock ,  rece i ved  f i r s t  yea

premium commiss ions and turned them over  in  the i r  ent i re ty  to

M.B .N .  He  rece i ved  and  re ta ined  a l l  r enewa l  p remium commiss ions r

whi le  the over- r ide commiss ions were paid by insurance companies

to  the i r  o r i g ina t i ng  genera l  agenc ies .

B.  Pet i t ioner ,  Seymour Block,  warranted in  the agreement

that ,  except  for  ex is t ing personal  renewals on l i fe  insurance

and mutuar  funds so ld by h im pr ior  to  May 5,  L969,  ar r  commiss ions

received by h im or  to  which he should become ent i t led dur ing the

term of  the agreement  (wi th  respect  to  sa les of  insurance and

mutua l  f unds )  shou ld  be long  so le l y  t o  M .B .N . ,  and  tha t  t hese

had to be paid over  to  M.B.N.  The agreement  was subsequent ly

amended to prov ide that  renewal  commiss ions paid to  pet i t ioner ,

seymour Block, were to be retained by him when paid by insurance

companies,  regard less of  when the pol icy  had been wr i t ten.

9.  Pet i t ioner ,  Seymour Bl -ock,  rnd inta ined an of f ice in  New york

Ci ty  wi th  a fu I l - t ime secretary whom he h i red and d i rected.

Pet i t ioner ,  Seymour Block,  a lso ut i lLzed par t  o f  h is  home in  Long
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I s l and  as  an  o f f i ce .  M .B .N .  d id  no t  re imburse  pe t i t i one r ,  Seymour

B lock ,  f o r  h i s  t rave l ,  en te r ta inmen t ,  and  o the r  bus iness  expenses

incu r red  i n  I 97O.

10 .  M .B .N .  w i thhe ld  Federa l ,  New yo rk  S ta te  and  New yo rk

C i t y  i ncome taxes ,  d i sab i l i t y  i nsu rance ,  and  soc ia l  secu r i t y

taxes  f rom the  sa1 -a ry  o f  g l_ ,000 .00  a  week  pa id  to  pe t i t i one r ,

Seymour Block,  dur ing L97O. A W-2 form was g iven to  h im showing

the  deduc t i ons  f r om h i s  L97O wages  o f  951 ,000 .00  pa id  by  M .B .N .

11 .  Pe t i t i one r ,  Seymour  B lock ,  was  requ i red  to  a t tend  mee t ings ,

make repor ts  as to  h is  sa1es,  and was genera l ly  under  the super-

v i s ion  and  con t ro l  o f  t he  Board  o f  D i rec to rs  o f  M .B .N .  As  an

exper ienced and wel l -known h igh producer  in  the f ie ld  of  insurance,

pe t i t i one r  was  no t  under  c lose  superv i s ion ,  no r  was  he  g i ven

d i rec t i on  as  to  how to  accomp l i sh  the  end  o f  se l l i ng  po l i c i es

aggrega t i ng  i n  excess  o f  a  m i l l i on  do l l a rs  pe r  yea r .  pe t i t i one r ,

Seymour g lock,  is  a  l i fe  member of  the Mi l l ion ool lar  Round Table,

an  o rgan iza t i on  o f  e l i t e  l i f e  i nsu rance  sa lesmen .

L2.  His  L97O Federa l  income tax return was audi ted by the

fnternal  Revenue Serv ice and some adjustments were made to the

c la imed deduct ions.  These adjustments were accepted by the Income

Tax Bureau.  They had been agreed to by the pet i t ioner ,  Selzmour

Block,  and the In ternal  Revenue Serv ice wi th  respect  to  the 1970

Federa l  income tax return.
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Emplovee Business Expense
C la imed . .  .  .  .  .  .  .  . . $83 ,451_ .00
co r rec ted . . .  . . . . .  73 ,000 .00

Ad jus tmen t . .  . .S10  , 45L .OO

Med ica l  Ad jus tmen t . .  . . . . .  4LB .O4

fnterest  Expense
C la imed . . . . .  L4 ,OB2 .OO
Cor rec ted . . .  . . . . .  12 ,867 .3O

Ad jus tmen t . . . . .  . . . . . . . . .  I . 2L4 .7O

Con t r i bu t  i ons
C la imed . . . . .  . . . . .  4 r374 .AA
Cor rec ted . . .  . . . . .  3 , 819 .00

Ad ius tmen t . .  . .  .  555 .00

To ta l  Ad jus tmen t . . . . .  . . . . . . . . . $12 ,638 .74

13 .  Pe t i t i one r ,  Seymour  B lock ,  had  h i s  Federa l  and  s ta te  tax

returns prepared by a cer t i f ied publ ic  accountant  and re l ied upon

sa id  accoun tan t l s  adv i ce  i n  f a i l i ng  to  f i l e  an  un inco rpo ra ted

bus iness  tax  re tu rn  fo r  L97O.

L4.  Pet i t ioners,  Seymour Block and Harr ie t  B lock,  have not

pa id  the  tax  assessed  i n  two  no t i ces  o f  de f i c i encv  da ted

December  18 ,  L972 .  '

CONCLUSIONS OF I.,AW

A. That  the pet i t ioner ,  Seymour B1ock,  was an employee of

M .B .N .  Assoc ia tes ,  r nc .  du r i ng  t he  yea r  o f  1970 ,  and  was  exemp t

f rom the unincorporated business tax on insurance sa les eommiss ions

earned  i n  L97o  on  f i . r s t - yea r  p remiums .  rn  th i s  i ns tance ,  t he

re lat ionship of  employee and employer  was spel - Ied out  not  onty  by
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the  a l l eged  emp loye r ' s  mak ing  deduc t i ons  f rom the  emproyee ' s

sa la ry  o f  Federa l -  and  s ta te  w i thho ld ing  taxes ,  d i sab i l i t y  t axes

and  F . I .C .A . ,  bu t .  a l so  by  a  de ta i l ed  and  execu ted  con t rac t  o f

employment .  The cour ts  have held that  ord inar iJ-y  the p ivota l

concern in  resolv ing the issue of  whether  the taxpayer  is  an

employee or  an independent  contractor  is  the amount  of  d i rect ion and

contro l  which the a l leged employer  exerc ised over  the taxpayer .

(Gu tman  v .  Tu l1v ,  38  N .Y .S  .  2d  167 )  However ,  t he  i ns tan t  case

appears to  be su i  qener is  and the facts  make appl icable the

fo l l ow ing  po r t i on  o f  t he  dec i s ion  i n  Ma t te r  o f  Greene  v .  Ga l lman ,

39  A .D .  2d  270 ,  272 ,  333  N .y .S .  2d  797 ,  a f f  ' d  33  N .y .  2d  779 ,  350

N .Y .S .  2d  4L5  z

"Cons ide r ing  the  na tu re  o f  t he  bus iness  o f  se l l i ng
I i f e  i nsu rance  and  tak ing  a  rea l i s t i c  v iew  o f  a  sa les
rep resen ta t i ve ' s  reg imen ,  i t  i s  c lea r  t ha t  New Eng land
(he re  M.B .N . )  exe rc i sed  a l l  t he  con t ro l  and  d i rec t i on

which is  to  be e><pected under  the c i rcumstances to  make
pet i t ioner  an employee wi th in  the in tendment  of  the Tax
Law-  t t

Wages of  an employee are exempt  f rom unincorporated business tax

under  A r t i c l e  23 ,  sec t i on  703  (b )  o f  t he  Tax  Law.

B.  That  the commiss ions on f i rs t -vear  premiums for  insurance

pol ic ies so ld by pet i t ioner ,  Seymour Block,  were not  taxable as

income to h im s ince by contract  he was under  a legaI  duty  to  turn

ove r  a1 l  such  commiss ions  to  h i s  emp loye r ,  M .B .N .  Assoc ia tes ,  I nc .
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C. That  commiss ions on renewal  premiums for  insurance

po l i c i es  wr i t t en  by  pe t i t i one r  p r i o r  t o  h i s  emp loymen t  con t rac t

w i th  M.B .N .  and  rece i ved  by  pe t i t i one r ,  Seymour  B lock ,  i n  L97O

were  rece ip t s  de r i ved  f rom h i s  p r i o r  i nsu rance  po l i cy  sa les  as  an

independent  insurance sa lesman.  Though in i t iar ly  earned by

pet i t ioner  as an independent  sa lesman,  and though the i r  renewal

requi red no fur ther  ef for t  by pet i t ioner ,  Seymour Block,  the

receipt  o f  these renewal  premiums const i tu ted the carry ing on of

an  un inco rpo ra ted  bus iness  to  the  ex ten t  o f  $52 ,879 .OO re f l ec ted

on the Forms 1099 for  L97O. Unincorporated business tax thereon

shou ld  be  ca l cu la ted  as  fo l l ows :

Renewa l  commiss ions . . . . .  . . . . . . . $52 ,879 .00

Less :  Bus iness  expense  as  ad jus ted
Sa la r y . . . . .  . . $51 ,000 .00
Othe r  commiss ions  . . . . . .  52  rB79 .OO
To ta l  Bus iness  I ncome . . .  .  .  .  . . . . . . . . $103  ,B79 .OO

I60 00
103 ,879

Ne t  un inco rpo ra ted  bus iness  i ncome . .  . .  .  .  .  - . . . .
Less  con t r i bu t i ons  l im i ted  to  5% o f  l i ne  above . .

r5 ,719 .00
78  5  . 95

14 ,  933  .  05

Less  a l l owance  fo r  t axpaye r  se rv i ces . .  .  -  .  2 ,986 .6L
tL ,946 .44

L e s s :  E x e m p t i o n . . . .  .  . . . . .

T a x a b l e  B u s i n e s s  f n c o m e . . . . . .  . . . . .  . - . . . . .

tax@ 5  r /2%. . . . . .  . . . . . . . .
L e s s :  B u s i n e s s  T a x  C r e d i t . .  .
U n i n c o r p o r a t e d  B u s i n e s s  T a x  D u e . . . .  .  .  .  . . .

5,  000 .00

6  , 946 .44

382 .05
-0-

382.05
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D .  t ha t  pe t i t i one r ' s  f a i l u re  to  f i l e  an  un inco rpo ra ted  bus iness

tax return for  1970 was due to h is  re l iance upon what  he bel ieved

to be the competent  adv ice of  a  cerL i f ied publ ic  accountant ,

that  f i l ing such a return was not  requi red.  The penal ty  is  waived

and in terest  shat l  be assessed at  the legaI ,  min imum appl icable

ra te  un t i l  t he  who le  tax  i s  pa id .

E.  That  the pet i t ion of  Seymour Block and Harr ie t  B lock is

granLed to the extent that New York taxable income is increased

on ly  to  the  ex ten t  i t em ized  i n  I t em "L2"  o f  t he  f i nd ings  o f  Fac t ,

sup ra ,  t ha t  un inco rpo ra ted  bus iness  tax  sha l l  be  assessed  i n

the  amoun t  o f  S382 .05  as  se t  f o r th  i n  Conc lus ion  o f  Law "C" ,  sup ra ,

that  the Income Tax Bureau is  d i rected to  modi fy  the not ices of

def ic iency dated December 18,  1972 in  aceordance wi th  th is

dec i s ion ;  and  tha t  excep t  as  so  mod i f i ed ,  sa id  no t i ces  a re

susta ined and the pet i t ion of  Seymour Block and Harr ie t  B lock is

i n  a l l  o the r  respec ts  den ied .

DATED: A1bany, New York

September 2!,  1977
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