
STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t lon

o f
IRVING L. BERNSTEIN, HERMAN

LAZARUS, GEORGE HAMILTON
For  a  Rbdeterminat ion  o f  a  Def ic iency  or
a Revision of a Determinat ion or a Refund
of PersonaL lncome
Taxes under  Ar t ic le(s)  16

AFFIDAVIT OF MAILING

of the
Tax Law t"tf}g Year (e)-c*-Je*io4(e)

State of New York
County of Albany

Marsina Donnini ,  being duly sworn, deposes and says that

she is an empLoyee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the L5 day of JuLy , L977 , she served the within

NOTICE OF DETERMII{ATION by {osxtrftDud} maiL upon lrving L.

Bernstein (anrFe€BlgfilrdrrifirutoO' the petitioner ln the within proceedlng,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fol lows: Irv ing L. Bernstein
L0 Clzpress Drive
Woodbury, New York

and by deposit ing same enclosed in a postpald properly addressed wrapper in a

(post of f ice or off ic ial  deposltory) under the exclusive care and custody of

the United States Postal  Service within the St,ate of New York.

That deponent further says that the said addressee ls the (f€pf&fe6ft{$Xrc

,fxtilg) petitioner herein and that the address set forth on said ltraPper is the

last known address of the (repexenro*:krec>dx6e) petitioner.

before me thisSworn to

rA-3 (2176)



srein oF NEr,r YoRK
STATE TAX COMI"IISSION

In  the  Mat te r  o f  the  Pet i t ion

o f
IRVING f,. BERNSTETN, I#RMAN

LAZARUS, GEORGE IIAMTtrTON
For a Redeterminat ion of a Def ic iency or
a Revlsion of a Determinat ion or a Refund
of Personal Income
Taxes under  Ar t i cLe(s )  L6 of the
rax Law,for the Year(€}€t6ig$fs)

State of New York
County of AJ.bany

Marsina Donnini , being duly sworn, deposes and says that

she is an empLoyee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the I"5 day of Jtrly , L9 77, she served the wlthin

NOTICE OF DEI3ERMIIA,TfON by (lreitoffiIr€llt mail upon Herman Lazarus

(fAFteeEEXE$fbxAtD the petitioner ln the within proceedtng'

by encloslng a true copy thereof in a securely sealed postpald wrapper addresged

as fol lows: Mr. Hennan Lazarus
L2 Clzpress Drive
Woodbury, New York

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the excluslve care and custody of

the United States Postal .  Service withln the State of New York.

That deponent further says that the said addressee is the (xxpoucxAO,lru

od<:ct{$ petitioner herein and that the address set forth on said nrapper ts the

last known address of the 8tltF!€exxaorffi>o6<xhx) petlttoner.

AFFIDAVIT OF MAILING

Sworn

L 5

before me this

of July

to

d a y

rA-3 (2/76)

,  1977 .



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f
AFFIDAVIT OF MAILING

of the

IRVING I.. BERNSTEIN, HERMAN
LAZARUS, GEORGE ITAMILTON

For a Redetermination of a Deficiency or
a Revision of a Determinatl-on or a Refund
of Personal Income
Taxes under Art icle (s) L6
Tax Law for the Year(sFot.fu.ric't€)

1 9 5 9

State of New York
County of Al-bany

Marsina Donnini  ,  being duly sworn, deposes and saye that

she is an employee of the Department of Taxatton and Flnance, over 18 years of

age, and that on the L5 day of JUJ-y , L977 , she served the within

NOTICE OF DETERMfNATION by (ggpE$X1z€€) mail upon George HamiLton

0lxgreeemtadffii the petltioner ln the within proceedlng'

enelosing a true copy thereof in a securely sealed postpald wrapper addressed

folLows I Mr. George Hamil-ton
5242 North 20th Street
Phoenix Arizona 85016

and by deposit i .ng same enclosed in a postpald properly addressed wrapper ln a

(post of f ice or off ic lal  depository) under the exclusive care and custody of

the United States Postal  Servlce hr i thin the State of New York.

That deponent further says that the said addressee is the (f€ptl5lff*l€5:S*f€i

>ofx$o! petitioner herein and that the address set forth on sald wrapPer is the

last known address of the (@ pet i t ioner.

Sworn to before me this

15 day of Jtrly

by

a s

rA-3 (z/76>

L 9 77



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f
IRVING L. BERNSTEIN, IIERMAN

I,AZARUS, GEORGE INMILTON
For a Redeterminat ion of a Def ic iency or
a  Rev is ion  o f  a -Determinat lon  or  a  Refund
of Personal fneome

Taxes under Art ic le (s) 16 of the
Tax Law, fo r  the  Year (s@@

1959

State of New York
County of Al-bany

Marsina Donnini , being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 15 day of ,IuJ-y , 19 77, she served the within

NOrICE OF DHIERMIIdATION by Q€r$S*!€SES) nail upon Aaron Shapiro, CPA

(representat ive of)  the pet i tLoner ln the within proceedlng,

by enclosing a true copy thereof in a securely sealed postpaLd wrapper addressed

as fol lows: Aaron ShaPiro, CPA
11-80 Avenue of the Americas

New York, New York L0036

and by deposit ing same enclosed in a postpald properLy addressed wrapper ln a

(post of f ice or off ic ial  depository) under ihe exclusive care and custody of

the United States PostaL Service withln the State of New York.

That deponent further says that the said addressee is the (representative

of the) pet i t ioner herein and that the address set forth on said nrapper ls the

last kncwn address of the (representat ive of the) pet i t ioner.

Sworn to before me this

15 day of 'nr l -Y ,  L977.

AFFIDAVIT OT MAILING

rA-3 (2176)



STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

J A M E S  H .  T U L L Y  J R , ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

iruly tr3, L977

!lR. Irv{ngr fr. B.riltcln
10 Clpram Drhra
roodbury, lloir York

Doar !lr. Bafaft.Lnr

Please take notice of the DI;1E1UIHATIOS
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of  review at the administrat ive
level.  Pursuant to sect ion(s) 3?5 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be insti tuted under Art icle 78 of the Civi l
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 90 dryr
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincere

8. &burn
lng rex

&arfurg offlccr

Petitioner's Representative

Taxing Bureau's Representat ive

TA-r . r2  (6 /77)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION

TAX APPEALS BUREAU
ALBANY, NEW YORK 12227

ilrrly l5r 1977

li[r. Brnora Inranrr
It Clprcrr Drlvc
mo&ur1te 1g6w York

Detr $r. Ilglfut r

Piease take notice of the DITA3UISa1O11
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of review at the administrative
level. Pursuant to section(s) 3?5 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 90 dayl
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be
referred to the proper authority for reply.

lng Tax
Srarlng Offlccr

Petitioner's Representative

Taxing Bureau's Representative

TA-r . r2 (6/77)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

druly 15, 197?

t{F. ecorgc namll,ton
,242 Aorth 20th Strcrt
Phocntx, Arl,sonr 85016

Dcar llr. [antltonr

Please take notice of the DRfBnUtlfAlBION
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of review at the administrative
level. Pursuant to section(s) 373 of the Tax Law, anv
proceeding in court to review an adverse decision by the State Tax

Commission can only be inst i tuted under Art ic le 78 of the Civi l
Practice Laws and Rules, and must be commenced in the Supreme
Court of  the State of New York, Albany County, within 9O daya

from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York 12227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

Paul B. Coburn
Supervlslry !!ax
HcerfuUr offLaar

cc: Petitioner's Representative

Taxing Bureauts Representat ive

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f
:

IRVING L. BERNSTEIN

for Revision or for Refund of Personal
Income Tax under Art icle 16 of the Tax :
Law for the Year L959.

fn the Matter of the Application

of

HERMAN LAZARUS DETERMINATION

for Revision or for Refund of personal
Income Tax under Art icle 16 of the Tax :
Law for  the Year  1959.

In the Matter of the Application

of

GEORGE HAMILTON
:

for Revision or for Refund of personal
Income Tax under Art icle 16 of the Tax :
Law for the Year 1959.

Irving L. Bernstein, residing at 10 Cypress Drive, Woodbury,

New York, f i led an application for revision or for refund of personal

income tax under Art icLe 16 of the Tax Law for the year 1959.
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Herman Lazarus, residing at L2 Cypress Drive, Woodbury,

New York, f i led an application for revision or for refund of

personal income tax under Article 16 of the Tax Law for the

year  1959 .

ceorge Hamilton, residing at 5242 North 20th Street,

Phoenix, Arizona 85016, f i led an application for revision or

for refund of personal income tax under Art icle 16 of the Tax

Law fo r  t he  yea r  1959 .  (F i l e  Noa .  01895 ,  O IB94  and  01896) .

Ilhe above-named applicants consented to a combined hearing,

since mutual questions of fact and law were involved.

A formal hearing was held before Paul B. Coburn, Hearing

Officer, dt the off ices of the State Tax Commission, T\vo World

Trade Center ,  New York,  New York,  oh October  24,  L974 at  1 :15 P.M.

Ttre applicants appeared by Aaron Shapiro, CPA. tlre Income Tax

Bureau appeared by Saul  Heckelman,  Esq.  (Solomon Sies,  Esq. ,  o f

counsel )  .

ISSUES

I .  Whether the assessments against the applicants were

t imely  issued.

II.  Vfhether the disal lowance for amortization of patents

was correct.

I I I .  Vfhether the transfer of assets of the partnership, in

which the applicants were general partners, to a control led
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corporation constituted a nonrecognized loss under section 354(3)

of the Tax Law.

IV. Whether Art icle 16 permits a net operating-loss carryback

from a Federal conformity year.

FINDINGS OF FACT

1. Tlhe applicant, Irving L. Bernstein, f i led a resident

New York State personal income tax return for the year L959,

in rarhich he deducted his share of certain partnership losses.

On Apri l  14, 1969, the Income Tax Bureau issued a notice of

addi t ional  assessment  of  income tax (assessment  No.  FA4593)

against  the appl icant  in  the amount  of  96,307.68,  so as to

conform with the findings of the Internal Revenue Service which

disc losed addi t ional  income on Federa l  audi t  o f  963,076.7A"

lfhe applicant f i led a t imely application for revision or refund

on February 18, 1970. Tkre Income Tax Bureau issued a Notice of

Denial of the applicantrs application for revision or for refund.

l lhe applicant, Irving L. Bernstein, f i led a t imely demand for a

hearing.

2. fLre applicant, Herman Lazarus, f i led a resident New York

State personal income tax return for the year 1959, in which he

deducted his share of certain partnership losses. On Apri l  L4,

L969, the Income Tax Bureau issued a notice of addit ional assess-

ment of income tax (assessment No. I.A4594) against the applicant
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in the amount of $6,307.68, so as to conform with the f indings

of the rnternal Revenue Service which disclosed addit ional

income on Federa l  audi t  o f  $63,076.78.  TLre appl icant  f i led a

timely application for revision or refund. On February 18,

1970, the Income Tax Bureau issued a denial of the application

for revision or for refund. fLre applicant, Herman Lazarus,

f i led a t imely demand for a hearing.

3. f lre applicant, George Hamilton, f i led a resident New

York State personal income tax return for the year 1959, in

which he deducted his share of certain partnership losses. On

Apri l  L4, L969, the Income Tax Bureau issued a notice of addit ional

assessment of income tax (assessment No. F.A4595) against said

appl icant  in  the amount  of  $61207.68,  so as to  conformwi th the

findings of the fnternal Revenue Service which disclosed addit ional

income on Federal audit of $621076.80. Ttre Income Tax Bureau

applied a refund for 1961 due to the applicant in the amount of

$2r321.83,  in  reduct ion of  the assessment .  l l l re  appl icant  f i led

a t imely application for revision or for refund of the assessment.

On February 18, L97O, the fncome Tax Bureau issued a Notice of

Denial of the application for revision or for refund. The

applicant, ceorge Hamilton, f i led a t imely demand for a hearing.
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4. Irving L. Bernstein, Herman Lazarus, George Hamilton

and others were partners of International Associates, Blackton

Associates, H. Greenwald Company and Island Factors, al l  New

York partnerships. International Associates owned shares of.

stock in Coburn Credit Co., Inc., a New York corporation.

5. On October l ,  1959, the partnership, International

Associates t ransferred to  Coburn Credi t  Coo r  Inc. ,  assets and

l iab i l i t ies inc lud ing d iscount  expense of  $22L,65L. '73,  in

exchange for loans and an investment in 25/73 Jamaica Avenue,

and Herman Lazarus Realty. Prior to the transfer, and more

part icularly on September 4, 1959, International Associates

owned 72 strares or 75% of Lhe stock of Coburn Credit Co., Inc.

6. T'he Internal Revenue Service audited the applicantrs

U.S. partnership return of income of International Associates

for  1959,  and on December 22,  L961,  i t  issued not ices of  def ic iency

against the individual partners disal lowing:

(a)  Amort izat ion of  patents  to ta l l ing $66,666.67,

(b)  Net  loss of  Groco Associates Inc.  $5LrL57.79,  and

(c )  D i scoun ts  o f  $221 ,65L .73 .

f t re  par tnership had repor ted a loss of  $201 ,273.6I ,  so that

addi t ional  income was $138,2A2.58,  less deduct ions for  bad debts

in the amount of $114,313.95. rtr is resulted in corrected taxable

income of  $23,888.63.  TLre appl icants  Bernste in,  Lazarus and
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Hamilton, were each charged with additional ordinary income

from rnternat ional  Associates of  $3,4L2.66.  fhe appl icants

fi led claims for refund. Revised deficiencies were asserted

against the applicants for the years 1959 and 1961 on October 15,

J-964, and they were overassessed for 1958. l fhe applicants

fi led a petit ion with the United States Tax Court.

7. On or about June 30, L965, the Tax Court rendered a

final determination based upon a st ipulation of the applicants,

consenting to the imposition of additional partnership income

due for 1959, knowing that losses incurred in 1960 on essential ly

the same partnerships would result in a net operating Ioss.

ftris would eliminate any taxable income in 1959 after giving

effect to the carryback.

B. The applicants did not f i le any notices of Federal

changes with the Income Tax Bureau as required under section 367 (2),

Art icle L6 of the Tax Law, then in effect.

9. On its Notice of Denial, the Income Tax Bureau cancelled

a port ion of the assessments to the extent of $33.22 each, on

the ground that the partnership, H. creenwald Company, did not

deduct unincorporated business tax on its New York State return.

10. lfhe applicants contend that the assessments were not

issued within the statutory t ime period and are, therefore,

invalid. l lLrey also contend that they are entit led to offset
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thei r  1960 net  operat ing loss against  the 1959 operat ing loss.

fhey fur ther  contend that  the loss of  $22L,2O2.58 which was

disa l lowed by IRS,  was in  accordance wi th  sect ion 267(b)  and

sect ion 351 (a)  o f  the In ternal  Revenue Code,  per ta in ing to  non-

recogni t ion of  ga in or  loss to  a contro l led corporat ion,  and

that  sect ion 354(3)  of  ArL ic le  16 of  the New York State Tax

Law does not apply.

CONCLUSIONS OF I,AW

A. Tihat since the applicants did not f i le notices of

Federa l  changes  ( IT  115 ' s ) ,  t he  assessmen ts  cou ld  be  i ssued

at any t ime in accordance with the provisions of section 367 (2)

of the Tax Law.

B. Thrat the disal lowance of the patent amortization was

correct, in accordance with the Regulations under Art icle 16

o f  t he  Tax  Law then  i n  e f fec t  (20  NYCRR 253 .41 ) .

C.  fhat  the t ransfer  o f  the assets of  the par tnership

Internat ional  Associates to  Coburn Credi t  co. ,  Inc.  const i tu ted

a nonrecognized loss wi th in  the in tent  and meaning of  sect ion 354(3)

of  Ar t ic le  16 of  the Tax Law and 20 NYCRR 267. I7,  then in  ef fect .

D. That a net operating-Ioss carryback from 1960, a con-

formi ty  year  to  1959 (a non-conformi ty  year) ,  is  not  permi t ted

under Art icle 16 of the Tax Law then in effect.
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E. fhat the applications of

Herman Lazarus and George Hamilton

hereby denied.

DATED: Albany, New York

Ju l y  15 ,  L977

l rv ing L.  Bernste in,

be and the same are

\,\u.t.rtrI"" \C*"^:
COMMISSIONER

COMMISS ION



STATE OF NEW YORK

STATE TAX COMMIS5ION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

July  15,  L977

Mr. George Hamilton
5242 North 20th Street
Phoenix, Arizona 850L6

Dear Mr. Hamil-ton:

Please take notice of the DETERMII{AII'ION
of the State Tax Commission enclosed herewith.

You have now exhausted your r ight of review at the administrative
level. Pursuant to section(s) 375 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be inst i tuted under Art ic le 78 of the Civi l
Pract ice Laws and Rules, and must be commenced in the Supreme
Court of  the State of New York, Albany County, within 90 days

from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerel

B. Coburn
ervising Tax

Flearing Officer

Petitioner's Representative

Taxing Bureau's Representative

Pt

J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

IRVING L. BERNSTEIN
:

for Revision or for Refund of Personal
Income Tax under Art ic le 16 of the Tax :
Law fo r  the  Year  1959.

:
In the Matter of the Applicati-on

of
:

HER}TAN I,AZARUS DETERI4INATION
a

for Revision or for Refund of Personal
Income Tax under Art icle 16 of the Tax :
Law for  the Year  1959.

In the Matter of the Application
a

o f

GEORGE IIATYTLTON
:

for Revision or for Refund of personal
Income Tax under Art icle 16 of the Tax :
Law for the Year 1959.

Irving L" Bernstein, residing at I0 Clpress Drive, Woodbury,

New York, f i led an application for revision or for refund of personal

income tax under Article L6 of the Tax Law for the year 1959.
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Herman Lazarus, residing at L2 Clrpress Drive, Woodbury,

New York, f i led an application for revision or for refund of

personal income tax under Article 15 of the Tax Law for the

year  1959 .

ceorge Hamilton, residing at 5242 North 2OE}:. Street,

Phoenix ,  Ar izona 85016,  f i led an appl icat ion for  rev is ion or

for refund of personal income tax under Art icle 15 of the Tax

Law fo r  t he  yea r  1959 .  (F i l e  Nos .  01895 ,  OLB94  and  01896) .

fhe above-named appli-cants consented to a combined hearing,

since mutual questions of fact and law were involved.

A formal hearing was held before Paul B. Coburn, Hearing

Officer, dt the off ices of the State Tax Commission, T\^ro World

Trade Centerr  New York,  New Yorko on October  24,  L974 at  1 :15 P.M.

Fhe applicants appeared by Aaron Shapiro, CPA. TLre Income Tax

Bureau appeared by Saul  Heckelman,  Esq.  (Solomon Sies,  Esq. ,  o f

counsel )  .

ISSUES.

I. Whether the assessments against the applicants were

t imely  issued.

II.  Whether the disal lowance for amortization of patents

was correct .  
'

r f l .  Whether the transfer of assets of the partnership, in

which the applicants were gieneral partners, to a control led
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corporation constituted a nonrecognized loss irnder section 354(3)

of the Tax Law.

IV. Whether Art icle 16 permits a net operating-loss carryback

from a Federal conformity year.

FINDINGS OF FACT

1.  The appl icant ,  I rv ing L.  Bernste in,  f i led a res ident

New York State personal income tax return for the year 1959,

in which he deducted his share of certain partnership losses.

On Apri l  L4, 1959, the Income Tax Bureau issued a notice of

addi t ional  assessment  of  income tax (assessment  No.  F.A4593)

against  the appl icant  in  the amount  of  $6,307.68,  so as to

conform with the findinqs of the Internal Revenue Service which

disc losed addi t ional  income on Federa l  audi t  o f  $63,076.78"

Ttre applicant f i led a t imely application for revision or refund

on February 18, i.lg7l. Ttre Income Tax Bureau issued a Notice of

Denial of the applicantrs application for revision or for refund.

The applicant, Irving L. Bernstein, f i led a t imely demand for a

hearing.

2. fhe applicant, Herman Lazarus, f i led a resident New York

State personal income tax return for the year 1959, in which he

deducted his share of certain partnership losses. On Apri l  L4,

1969, the Income Tax Bureau issued a notice of ad,dit ional assess-

ment of income tax (assessment No. FA4594) against the applicant
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in  the amount  of  $61307.68,  so as to  conform wi th  the f ind ings

of the Internal Revenue Service which disclosed add,it ional-

income on Federa l  audi t  o f  $63r  076.78.  The appl icant  f i led a

timely application for revision or refund. on February 18,

1970, the Income Tax Bureau issued a denial of the aoplication

for revision or for refund. Ttre applicant, Herman Lazarus,

f i led a t imely demand. for a hearing.

3. Ehre applicant, George Hamilton, f i led a resident New

York State personal income tax return for the year 1959, in

which he deducted hi-s share of certain partnership losses. On

April L4, Lg6g, the Income Tax Bureau issued a notice of additional

assessment  of  income tax (assessment  No.  FA4595)  against  sa id,

applicant in the amor:nt of $61207.68, so as to conform with the

findings of the Internal Revenue Service which disclosed addit ional

income on Federal audit of $62,076.80. TLre Income Tax Bureau

applied a refund for 1961 due to the applicant in the amount of

$2r32L.83,  in  reduct ion of  the assessment .  fhe appl icant  f i led

a t imely application for revision or for refr:nd of the assessment.

On February 18, L97O, the Income Tax Bureau issued a Notice of

Deni-aL er the application for revision or for refr:nd. The

applicant', George Hamilt,on, filed a timely demand for a hearing.



3

4. Irving L. Bernstein, Herman Lazarus, George Hamilton

and others were partners of International Associates, Blackton

Associates, H. Greenwald Company and Is1and Factors, al l  New

York partnerships. International Associates owned shares of

stock in Crcburn Credit Co., Inc., a New York corporation.

5. On October L, 1959, the partnership, International

Associates t ransferred to  Coburn Credi t  Co. ,  Inc. ,  assets  and

l iab i l i t ies inc lud ing d. iscount  e><pense of  $22L,65L.73,  in

exchangre for loans and an investment in 25/73 Jamaica Avenue,

and Herman Lazarus Realty. Prior to the transfer, and more

part icularly on September 4, L959, fnternational Associates

owned. 72 shares or 75% of the stock of Coburn Credit Co., Inc.

6. ELre Internal Revenue Service audited the applicantrs

U.S. partnership return of income of International Associates

for Lgsg, and on December 22, 1961, i t  issued notices of deficiency

against the individ,ual partners disal lowing:

(a)  Amort izat ion of  patents  to ta l l i .ng $66,666.67,

(b )  Ne t  l oss  o f  Groco  Assoc ia tes  Inc .  $51 rL57 .79 ,  and

(c )  D isco r :n t s  o f  $221 ,65 ! .73 .

fhe par tnership had repor ted a loss of  $201 ,273.6L,  so that

addi t ional  income was $139 1202.58,  less deduct ions for  bad debts

in the amount of $114,313.95. tLris resulted, in corrected taxable

income of  $23,888.63.  f t re  appl icants  Bernste in,  Lazarus and
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Hamilton, were each charged with additional ordinary income

from Int ,ernat ional  Associates of  $3,4L2.66.  ELre appl icants

fi led claims for refund. Revised deficiencies were asserted

against the applicants for the years 1959 and 1961 on October 15,

L964, and they were overassessed for 1958. Ihe applicants

fi led a petit ion with the United States Tax Court.

7. On or about June 30, 1965, the Tax Court rendered a

final determination based upon a st ipulation of the applicants,

consenting to the imposition of additional partnership income

due for l-959, knowing that losses incurred in 1960 on essential ly

the same partnerships would resuJ-t' in a net operating l-oss.

Ttris would eliminate any taxable income in 1959 after giving

effect to the carryback.

B. f lre applicants did not f i le any notices of Federal

changes with the fncome Tax Bureau as required und,er section 367 (2) ,

Art icle 16 of the Tax Law, then in effect.

9. On its Notice of Denial, the Income Tax Bureau cancelled

a port ion of the assessments to the extent of $33.22 each, on

the ground that the partnership, H. Greenwald Company, did not

deduct uninconcorated business tax on its New York State return.

10. The applicants contend that the assessments were not

issued, within the statutory time period and are, therefore,

invalid. f lrey also contend that they are entit led to offset
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thei r  1960 net  operat ing loss against  the 1959 operat ing loss.

El rey fur ther  contend that  the loss of  $22L,2O2.58 which was

disa l lowed by IRS,  was in  accordance wi th  sect ion 267 (bI  and

sect ion 351 (a)  o f  the fn ternal  Revenue Code,  per ta in ing to  non-

recogni t ion of  ga in or  loss to  a contro l led corporat ion,  and

that  sect ion 354(3)  of  Ar t ic le  16 of  the New York State Tax

Law does not apply.

CONCLUSIONS OF I,AW

A. That  s ince the appl icants  d id  not  f i le  not ices of

Federa l  changes  ( IT  115 ' s ) ,  t he  assessmen ts  cou ld  be  i ssued

at  any t ime in  accordance wi th  the prov is ions of  sect ion 367(2)

of the Tax Law.

B. That the disal lowance of the patent amortization was

correct ,  in  accordance wi th  the Regulat ions under  Ar t ic le  16

o f  t he  Tax  Law then  i n  e f fec t  (20  NYCRR 253 .41 ) .

C. ILrat the transfer of the assets of the partnership

Internat ional  Associates to  Coburn Credi t  Co. ,  Inc.  const i tu ted

a nonrecognized loss wi th in  the in tent  and meaning of  sect ion 354(3)

of  Ar t ic le  16 of  the Tax Law and 20 I {YCRR 267.L7 ,  then in  ef  f  ect .

D.  That  a  net  operat ing- loss carryback f rom 1960,  a con-

formity year to 1959 (a non-conformity year) ,  is not permj-tted

under Art icle 16 of the Tax Law then in effect.
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E. Tlhat the applications of

Herman Lazarus and Georqe Hamilton

hereby denied.

DATED: A1bany, New York

Ju l y  15 ,  L977

Irrr ing L. Bernstein,

be and the same are

\\r.i,n.-, \C,u*,-..-*
COMMISS IONER

COMMISS ION

PRES IDENT
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J A M E S  H .  T U L L Y  J R . ,  P R E S I O E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

July L5, 1"977

Mr. Herman Lazarus
12 Cfpress Drive
Woodbury, New York

Dear Mr.  Lazarus:

Please take notice of the DETERMI\TATION
of the State Tax Commission enclosed herewith'

You have now exhausted your right of review at the administrative
level.  Pursuant to sect ion(s) 375 of the Tax Law, any

proceeding in court to review an adverse decision by the State Tax

commission can only be inst i tuted under Art ic le 78 of the civ i l

Pract ice Laws and Rules, and must be commenced in the Supreme
Court of  the State of New York, Albany County, within 90 days

from the date of this notice.

lnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

upervising Tax
Ilearing Officer

cc: Petit ioner's Representative

Taxing Bureauts Representative

T A-r .r2 (6 /7 7)



STATE OF NEW YORK

STATE TAX COM}4ISSION

In the Matter of the Appl icat ion
:

o f

IRV]NG L. BERNSTEIN
a

for Revision or for Refund of personal

Income Tax under Art ic le 16 of the Tax ;
Law fo r  the  Year  1959.

:

In the Matter of the Application
:

ot
:

HERMAN I,AZARUS DETERMINATION
:

for Revision or for Refund of personal
Income Tax under Art icle 16 of the Tax :
Law for the Year 1959.

:

In the Matter of the Application

of

GEORGE IIAMILTON

for Revision or for Refund of personal
Income Tax under Article L6 of the Tax
Law for the Year 1959.

Irving L" Bernstein, residing at 10 Clzpress Drive, Wooclbury,

New York, f i led an apph-cation for revision or for refund of personal

income tax under Article L6 of the Tax Law for the year 1959.
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Herman Lazarus, residing at L2 Cypress Drive, Woodbury,

New York, f i led an application for revision or for refund of

personal income tax under Art icle 16 of the Tax Law for the

year  1959 .

ceorge Hamilton, residing at 5242 North 20th Street,

Phoenix ,  Ar izona 85016,  f i led an appl icat ion for  rev is ion or

for refund of personal income tax under Art icle L6 of the fax

Law fo r  t he  yea r  1959 .  ( l ' i l e  Nos .  O IB95 ,  OL894  and  01896) .

the above-named applicants consented to a combined hearing,

since mutual questicns of fact and law were involved.

A formal hearing was held before Paul B. Coburn, Hearing

Officer, dt the off ices of the State Tax Commission, TI^/o World

Trade Center"  New York,  New York"  on October  24,  L974 aL l :15 P,M.

fhe applicants appeared by Aaron Shapiro, CPA. fhe Income Tax

Bureau appeared by Saul  Heckelman,  Esq.  (Solomon Sies,  Esq. ,  o f

counse l ) .

ISSUES

f. Whether the assessments aqainst the applicants were

t imely  issued.

II.  Whether the disaiLowance for amortization of patents

was correct.

I I I .  Whether the transfer of assets of the partnership, in

which the applicants were gieneral partners, to a control led
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corporation constituted a nonrecognized loss under section 354(3)

of the Tax Law.

IV. Whether Art icle 16 permits a net operating-loss carryback

from a Federal conformity year.

FINDINGS OF FACT

1. l f i :e applicant, Irving L. Bernstein, f i led a resident

New York State personal income tax return for the year 1959,

in which he deducted his share of certain partnership losses.

On Apri l  L4, 1969, the Income Tax Bureau issued a notice of

addi t ional  assessment  of  income tax (assessment  No.  fA4593)

agai-nst the applicant in the amount of $6,307.68, so as to

conform with the findincrs of the Internal Revenue Service which

disc losed ad.d i t ional  income on Federa l  audi t  o f  $63,076.78"

fhe applicant f i led a t imely application for revision or refund

on February 18, L97O. f lre Income Tax Bureau issued a Notice of

Denial of the applicantrs application for revision or for refund.

TLre applicant, Irving L. Bernstein, f i led a t imely demand for a

hearing.

2. fhe applicant, Herman Lazarus, f i led a resident New York

State personal income tax return for the year 1959, in which he

deducted his share of certain partnership losses. On apri l  L4,

L969, the Income Tax Bureau issued a notice of addit ional assess-

ment of income tax (assessment No. FA4594) against the applicant
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in  the amount  of  $6,307.68,  so as to  conform wi th  the f ind ings

of the Internal Revenue Service which disclosed addit ional

income on Federa l  audi t  o f  $63,  076.78.  f l re  appl icant  f i led a

timely application for revision or refr-lnd. On February 18,

1970, the Income Tax Bureau issued a denial of the application

for revision or for refund. fhe applicant, Herman Lazarus,

f i led a t imely demand for a hearing"

3. fhre applicant, ceorge Hamilton, f i led a resident New

York State personal income tax return for the year 1959, in

which he deducted his share of certain partnership losses. On

Apri l  14, Lg6g, ttre Income Tax Bureau issued a notice of addit ional

assessment  of  income tax (assessment  No.  FA4595)  against  sa id

applicant in the amor:nt, of $6,207.68, so as to conform with the

findings of the Internal Revenue Service which disclosed addit j-onal

income on Federal audit of $621076.80. T' l :e Income Tax Bureau

applied a refr:nd for L96L due to the applicant in the amount of

$2,321.83,  in  reduct ion of  the assessment .  l l l re  appl icant  f i led

a t i-rnely application for revision or for refr:nd. of the assessment.

On February 18, L97O, the Income Tax Bureau issued a Notice of

Denial of the application for revision or for refrrnd. The

applicant, George Hamilton, f i led a t imely demand for a hearing.
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4. Irving L. Bernstein, Herman Lazarus, George Hamilton

and others were partners of International Associates, Blackton

Associates, H. Greenwald Company and Island Factors, al l  New

York partnerships. International Associates owned shares of

stock in Coburn Credit Co., Inc., a New York corporation.

5. On October L, 1959, the partnership, International

Associates t ransferred to  Coburn Credi t  Co. ,  Inc. ,  assets  and

l iab i l i t ies inc lud ing d iscount  expense of  $22I ,65L. '73,  in

exchange for loans and an j-nvestment in 25/73 Jamaica Avenue,

and Herman Lazarus Realty. Prior to the transfer, and more

part icularly on September 4, 1959, International Associates

owned 72 shares or  75% of  the s tock of  coburn Credi t  Co. ,  Inc.

6. fLre Internal Revenue Service audited the applicant's

U.S. partnership return of income of International Associates

for  L959,  and on December 22,  1961,  i t  issued not ices of  def ic iency

against the individual partners disal lowing:

(a)  Amort izat ion of  patents  to ta l l ing $66,666.67,

(b )  Ne t  l oss  o f  Groco  Assoc ia tes  Inc .  $51 rL57 .79 ,  and

(c )  D i scoun ts  o f  $22L ,65L .73 .

l lhe parLnership had repor ted a loss of  $2OL.273.6L,  so that

addi t ional  income was gI3B,202.58,  Iess deduct ions for  bad debts

in the amor:nt of $1141313.95. Ttr is resulted i:r corrected taxable

income of  $231888.63.  The appl icants  Bernste in,  Lazarus and
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Hamilton, were each charged with additional ordinary income

from Internat ional  Associates of  53,4L2.66.  The appl icants

f i led c la ims for  re fund.  Revised def ic ienc ies were asser ted

against the applicants for the years 1959 and 1961 on October 15'

L964, and they were overassessed for 1958. Ttte applicants

fi led a petit ion with the United States Tax Court.

7. on or about June 30, 1965, the Tax court rendered a

final determination based upon a st ipulation of the applicants,

consenting to the imposition of add.itional partnership income

due for l-959, knowing that losses incurred in 1960 on essential ly

the sane partnerships would result in a net operating 1oss. 
'

Ttris would eliminate any taxable income in 1959 after giving

effect to the carrvback.

8. ELre applicants did not f i le any notices of Federal

changes with the fncome Tax Bureau as required under section 367 (2) ,

Art icle 16 of the Tax Law, then in effect.

9. on its Notice of Denial, the Income Tax Bureau cancelled

a port ion of the assessments to the extent of $33.22 each, on

the ground. that the partnership, H. Greenwald Company, did not

deduct uninccrporated business tax on its New York State return.

10. f'he applican'es contend, that the assessments were not

issued within the statutory time period and are, therefore,

invalid. fhey also contend Lhat they are entit led to offset
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thei r  1960 net  operat ing loss against  the 1959 operat ing loss.

fhey fur ther  contend that  the loss of  $22L,2O2.58 which was

disa l lowed by IRS,  was in  accordance wi th  sect ion 267 (b)  and

sect ion 35f  (a)  o f  the In ternal  Revenue Code,  per ta in ing to  non-

recogni t ion of  ga in or  loss to  a contro l led corporat ion,  and

that  sect ion 354(3)  of  Ar t ic le  15 of  the New York State Tax

Law does not apply.

CONCLUSIONS OF I,AW

A. fhat since the applj-cants did not f i le notices of

Federa l  changes ( IT 115 '  s )  ,  the assessments could be issued

at  any t ime in  accordance wi th  the prov is ions of  sect ion ZAI  Q)

of the Tax Law.

B. That the disal lowance of the patent amortization was

correct, in accordance with the Regulations under Art icle L6

of  the Tax Law then in  ef fect ,  (20 NYCRR 253.41) .

C.  fhat  the t ransfer  o f  the assets of  the par tnership

Internat ional  Associates to  Coburn Credi t  Co. ,  Inc.  const i tu ted

a nonrecognized loss wi th in  the in tent  and meaning of  sect ion 354(3)

of  Ar t ic le  L6 of  the Tax Law and 20 I IYCRR 267.L7,  then in  ef fect .

D. Tlrat a net operating-loss carryback from 1960, a con-

formity year to 1959 (a non-conformity year), is not permitted

under Art icle 16 of the Tax Law then in effect.
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E. That the applications of

Herman Lazarus and George Hamilton

hereby denied.

DATED: Albany, New York

July  15,  L977

I rv ing L.  Bernste in,

be and the same are

\ ,

\\u-ifi- \L-r*-.-*-
COMMISS IONER

TATE TAX COMMISSION
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