
STATE OF NEI^I YORK
STATE TAX COM},IISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

JAMES C. BENNETT
For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Determinat lon or  a Refund
of Personal Income

AFFIDAVIT OF MAILING

Taxes under  Ar t i c le fg )  22 of the
Tax Law for the Year(s):goctsasd*X)
L969 and 1970

Sta te  o f  New York
County of Albany

Bruce Batchelor ,  being duly sworn, deposes and says Ehat

6he is an empl-oyee of the Department, of Taxation and Finance, over 18 years of

age, and that on the L4t];;. day of January , L9 77, ghe served the wlthin

Not ice  o f  Dec is ion by (cert i f led) mail upon James C. Bennett

(reposreuoa:*re<d) the petitioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postPald wrapper addressed

as fo l lows:  Mr .  James C.  Bennet t

i3"H::'-9"ii!r,
and by deposit ing same enclosed in a postpatd properLy addressed wrapper in a

(posc off ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Servlce within the State of New York.

That deponent further says that the said addressee is the (qp*f<ggg!*Xgtt*

xfiOtue* petitic'ner herein and that the address set forth on satd ltrapper ls the

last knor'rn address of the fuWCg9€egt*i19e."fxtb?) petitioner.

Sworn to before me th is

l4thday of January , L977.

rA-3 (2/76)

fC f\

Drur.,t,tt \lcrq.t<i ri



STATE TAX COMMISSION

^ STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

January 14, L977

A O O R E S S  Y O U R  R E P L Y  T O

TELEPH 'NE: ,u , , r ) 457 -1723

r
lftr. Jama C. Bannett
30 Wsrt $treet
Dlundr, $f f4517

Dcar l{r. Bennettr

Pl-ease take notice of the DECISION
of the State Tax Commission enclosed herer.rith.

Please take further notice that Pursuant to
Sect ion( lC 690 of the Tax Law, anY
proceeding in court to revieht an adverse deci-
sion must be commenced within 4 fnOffthf
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund atlowed in accordance with this
decision or concerning any other rnatter reLative
hereto may be addressed to the undersigned. They
will be referred to the proper party for reply.

Enc .

TaxLng Bureau's Representat ive:

Very trul-y yours '

.=* , i -  ; - r . - ' - r ' ' ' .  , . , , '  
:  

'o** t^) ,

Frank .l/ hlcsie
SrrycnrLoor of

. Spal1 Clalng Ecaringe

rA-r . .  12 ( t /7  6)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter the Petit ion

JAMES C. BENNETT

for Redetermination of a Deficiency
or for Refund of Personal Income
Taxes under  Ar t ic le  22 of  the Tax
Law for  the Years L969 and 1970.

DECISION

Pet i t ioner ,  James C.  Bennet t ,  res id ing at  30 West  St reet ,

Nunda,  New York I45I7,  has f i led a pet i t ion for  redeterminat ion

of a deficiency or for refund of personal income taxes under

Ar t ic le  22 of  the Tax Law for  the years L969 and 1970.  (F i le

No .  0 -54277L88 ) .

A sma1l  c la ims hear ing was held September 74,  L976,  at

2 t45  p .m.  ,  d t  t he  o f f i ces  o f  t he  S ta te  Tax  Commiss ion ,  65  Cour t

Street ,  Buf fa lo ,  New York,  before Harry  Huebsch,  Hear ing Of f icet .

The petit ioner, James C. Bennett, appeared pro se. The Income

Tax Bureau appeared by Peter  Crot ty ,  Esg. ,  (Michael  Weinste in,  Esq.

o f  counse l ) .

ISSUES

Was it proper for petit ioner, James C. Bennett, to subtract

the amount of his United States mil i tary pension from his Federal

adjusted gross income in  determin ing h is  New York adjusted gross

income for  the taxable years L969 and 1970?

o f

o f
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FINDINGS OF FACT

1.  Pet i t ioner ,  James C.  Bennet t ,  f i led L969 and L970 New York

State income tax returns excluding Federal mil i tary retirement pay

from total New York income. The Income Tax Bureau held that the

Federal pension was taxable and issued a Notice of Deficiency dated

Ju ly  31 ,  L972 ,  f o r  t hese  yea rs  i n  t he  amoun t  o f  $262 .60  add i t i ona l

t ax  due ,  p l us  $31 "48  i n te res t  f o r  a  t o ta l  o f  $294 .08 .

2.  Pet i t ioner  test i f ied that  he understands that  there is  no

jur isd ic t ion at  the admin is t rat j -ve level  to  dec ide the const i tu t ional i ty

of the New York State Income Tax Law with respect to the taxabil i ty

of  Uni ted States mi l i tary  pensions.  However ,  i t  is  h is  d.es i re  to

bring to the attention of the State Tax Commission the fact that

he believes the inclusion of Federal pensions as taxable income to

the State of New York to be discriminatorv when New York State pensions

are exc ludib le .

CONCLUSIONS OT'LAW

A. That  sect ion 612 (c)  (3)  o f  the Tax Law prov ides for  a

subtract ion f rom Federa l  ad justed gross income of  pensions of

of f icers of  New York State and i ts  po l i t ica l  subdiv is ions ( to  the

extent  inc lud ib le  in  Federa l  gross income),  but  the New York Tax

Law makes no provision for such a subtraction with respect to a

Uni ted States mi l i tary  pension.  Therefore,  the subtract ions c la imed

with respect to the United States mil i tary pension for the taxable

years J-969 and L970 are not proper subtraction j-n computing petit ionerrs

New York adjusted gross income.
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B.  That  the const i tu t ional i ty  o f  the laws of  the State

of New York are presumed at the administrative leve1 of the New

York State Tax Commiss ion.  There is  no jur isd ic t ion at  the

administrative level to declare such laws unconstitut ional.

Therefore,  i t  must  be presumed that  sect ion 612 (c)  (3)  o f  the

Tax Law is constitut ional to the extent that i t  relates to pensions

which may be subtracted from Federal adjusted gross income in

computing New York adjusted gross income which is the subject

of  th is  proceeding.

C.  That  the pet i t ion

the Not ice of  Def ic iencv is

DATED: Albany, New York

January 14, L977

of  James C.  Bennet t  is  denied and

sus ta ined .

I WJCf,^^, \Cr,-t-.-^r.--
COMMISSIONER

COMMISSION


