
ttOrE OF NEI^I YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

ALEX and PHYLLIS BARVINCHAK

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
of Personal Income & Unincorporated
Taxes  under  Ar t i c le  G)  22  & 23  o f  the
Tax Law for the Year (s) ooctxx[otltxX
1969, 1970 arLd L97L.

Business

AFFIDAVIT OF MAILING

State of New York
County of Albany

Marsina Donnini ,  being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over L8 years of

age, and that on the 7th day of Ju1-y ,  L977, she served the wlthin

Not ice of  Decis ion by (cert l f ied) mail upon Alex and Phyll is

Barvinchak (representat ive of)  the pet i t loner in the within proceedlng,

by enclosing a true copy thereof in a securely sealed postpald wrapper addressed

as fol lows: } . t r .  & Mrs. Alex Barvinchak

,'if*rH:*,'fiffi"$o,r
and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

That deponent furLher says that the said addressee is the @FltEot$xaooul

q&*hg) pef, i t ioner heretn and that the address set forth on said l rrapper ls the

last known address of the (r*XneffifuC1ig;xEd11ghd petitloner.

Sworn to before

7th day of

( -

me this

July

rA-3 (2/76)

,  1977



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t lon

o f

ALEX and PH\iLLIS BARVINCHAK

For a Redetermination of a Deficiency or
a Revis ion of  a Determinat lon or  a Refund
of Personal Income & Unincorporated
Taxes under  Ar t i cLe  (s )22  & 23  

-  
o f  the

Tax Law for the Year(s):Crxhod,n**Elc
L969,  L970  and  L97L .

Business

AFFIDAVIT OF MAILING

State of New York
County of Albany

Marsina Donnini , O*n, duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 7t!.:. day ot July , L977 , she served the wlthin

Notice of Decision by (cert i f ied) mai l  upon Patr ic ia Arvin

(representat ive of)  the pet l t ioner ln the within proceeding,

by enclosing a true copy thereof in a securely seaLed postpald wrapper addressed

as fol lows: Patr ic ia Arvin, Accountant
Callicoon, New York L2723

and by deposlt ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic lal  depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the (representat lve

of the) pet i t ioner herein and that the address set forth on said rrrapper is the

last known address of the (representat ive of the) pet i t loner.

Sworn to before me this

71=h a"y o.l July

rA-3 (2/76>

,  L977



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TAHTION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Jttly 7, L977

A O O R E S S  Y O U R  R E P L Y  T O

TELEPHONE:' ' ' ' '457. 1727

r
Itr. & l,H. Alar lr*rrl,nohrlr
1561 Front Strrlt
[lnghmmr INil lorts

Sccr tfir. * lm" lr*vlnchll,r

Please take notice of the DElCISIOtd
of the State Tax Cornrnission enclosed herewith.

Please take further notice that pursuant to
Section(s) 69S |trd tll of the Tax Law, any
proceeding in court to review an adverse deci-

sion must be comrnenced within t mtftf
f rom the date of this not ice.

Inquiries concerning the computation of tax
due or refund altoroed in accordance with this
decision or concerning any other matter relative
hereto rnay be addressed to che undersigned. They
will be referred to the proper party rep

Enc.

cc: Pet i t ioner 's Represent

Taxing Bureauts Representat ive:

Trr

rA-1  .  12  ( t /7  6 )



STAT.U OF NEW YOiIK

STATE TAX COMMISSION

In the Matter of the Petit ion :

o f :

ALD( and PHYLLIS BARVINCHAK : DECISION

for a Redetermination of a Deficiency or :
for Refund of Personal Income and
Unincorporated Business Taxes under :
Ar t ic les 22 and 23 of  the Tax Law for
the  Years  1969 ,  L97O and  1971 .  :

Pet i t ioners,  AIex and Phyl l is  Barv inchak,  1561 Front  St reet ,

Binghamton, New York, petit ioned for a redetermination of deficiencies

in personal income and unincorporated business taxes under Art icles 22

and  23  o f  t he  Tax  Law fo r  t he  yea rs  1969 ,  L97O and  1971 .

A formal hearing was held at the off ices of the State Tax

Commiss ion,  State Of f ice Bui ld ing,  44 Hawley Street ,  B inghamton,

New York,  on Apr i l  24,  Ig75,  before L.  Rober t  Le isner ,  I lear ing Of f icer .

The taxpayers were represented by Patricia Arvin, Accountantr dnd

the Income Tax Bureau was represented by Saul Heekelman, Esq.

appearing by Alexander Weiss, Esg. and Robert H. Lewis, Senior Income

Tax Examiner.
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ISSUES

I .  The f i rs t  issue in  th is  case is  whether  the pet i t ioner  was

reqr: ired to be on the accrual basis of accounting by the Internal

Revenue Code.

IL The second issue is whether the petit ioner was taxable to the

fulI extent of the increase in the balance of f inancial reserve accounts

for each of the three taxable years in question.

FINDINGS OF FACT

1.  Pet i t ioners,  A lex and Phyl l is  Barv inchak,  t imely  f i led New

York State income tax and unincorporated business tax returns for

the  yea rs  1969 ,  I 97O and  1971 .

2. Notices of determination of deficiency for income and

unincorporated business taxes for  the years 1969,  L97O and L97I ,  a long

with revised statements of audit changes were issued on Novembet 26,

1973,  against  the taxpayers under  F i le  No.  84707786-71.

3. The t,axpayers petit ioned for redetermination of the

de f i c i enc ies .

4. During the taxable years in question, the taxpayer, Alex

Barvinchak, was engaged in the business of sel l ing and servicing mobile

trai lers. A New York State audit was made which indicated that addit ional
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income and unincorporated business taxes were due. This addit ional

income was attr ibuted almost entirely to an increase in the balance

of f inancial reserve accounts which represented certain amounts

withheld by f inancial insti tut ions with whom petit ioner had business

deal ings.

5. Petit ioner, Alex Barvinchak, has been in the mobila home

business s ince L947.  Whi le  engaged as he was in  a bus iness which

involved inventories of merchandise, petit ioner init ial ly elected to

use the cash basis of accounting for Federal Internal Revenue purPoses.

6.  Pet i t ioner ,  A lex Barv inchak,  has mainta ined reserve account

agreements wi th  var ious f inancia l  inst i tu t ions s ince the 1950's .  In

a pr ior  New York State audi t ,  cover ing the years 1963,  L964 and 1965,

it  was determined that no tax was owed on such reserve accounts. I t  is

also the opinion of Federal Internal Revenue Service off icials concerning

the present matter that no audit should be conducted on such reserve

accounts.

7.  Sales paper  purchase agreements,  a l l  o f  a  s imi lar  nature,

were negotiated between petit ioner and several f inancial insti tut ions,

creating the reserve accounts under examination for the years in

question. Incorporated in these agreements were provisions which
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severe ly  rest r ic ted the pet i t ionerrs  access to  funds held in  such

reserve accounts. Examples of such provisions are the creation of

reserve holdback accounts, the bank's r ight to apply the total amount

in any reserve account or reserve holdback account on any indebtedness,

of whatever nature, owing to the bankr drrd the petit ioner's inabil i ty

to receive any funds contained in an unpaid balance dealer reserve

unti l  maturity of the individual contract. In further substantiat ion

of such inaccessabil i ty, f inancial records submitted along with the

taxpayer's petit ion indicate the accumulation by L972 of a sum of over

S85,000.00 in  reserve funds not  received,  E ls  compared wi th  $159.00

actual ly  received.

CONCLUSTONS OF LAW

A. Under section 446 of the Internal Revenue Code of L954,

Reg .  sec t i on  I . 446 - I (2 ) ,  i t  i s  recogn ized  tha t  no  un i fo rm method  o f

accounting can be prescribed for al l  taxpayers- Each taxpayer shall

adopt such forms and systems as are, in his judgment, best suited to

his needs, provided al l  i tems of gross income and expense are treated

consistently from year to year. New York State fol lows this Federal

regulat ion in  th is  regard.  Therefore,  s ince the pet i t ioner  in i t ia l ly

elected to use the cash basis of accounting, and has fol lowed such

accounting method over the years, he is not required to be on the

accrual  bas is  of  account ing.
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B. petit ioner is not taxable for the increase in the balance

of f inancial reserve accounts for each of the three taxable years

in question, since under the cash basis of accounting gross income

is not constructively received if  the taxpayer's control of i ts

receipt  is  subject  to  substant ia l  l imi ta t ions or  rest r ic t ions.

r .R . c .  o f  1954  sec t i on  446 ,  Reg .  sec t i on  L .446 -L  (4 )  ( c )  ( 1 )  ( i ) ,  and

sec t i on  45 I ,  Reg .  sec t i on  L ,45 I -2 .

C.  The taxpayers '  pet i t ion is  susta ined.  I t  is  determined

that there are no deficiencies against petit ioners in either income

tax or  un incorporated business tax for  the years 1969,  L97O and 197I .

DATED: Albany, Nelt York

July 7,  1977
COMMISSION

COMMISSIONER

COMMISSIONER


