
STATE OF NEI,i YORK
STATE TAX COMI'{ISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

I{YMAN ARBESFELD

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Revis ion of  a Det ,erminat ion or  a Refund
of Personal Income
Taxes under  Ar t ic leQe) 22

AFFIDAVIT OF MAILING

of the
Tax Law for the Year(s) oo<**xiigd{X)
1 9 7 0 .  l 9 7 l  &  L 9 7 2 .

Sta te  o f  New York
County of Albany

Bruce Batchelor , belng duly sworn, deposee and says that

xhe is an employee of the Department of Taxat ion and Flnance, over 18 years of

age,  and tha t  on  the  7 th  day  o f  March  ,  L977r  the  served thewl th in

Not ice of  Decis ion by (cert i f ied) mai l  upon Hyman Arbesfeld

by enclos ing a

as  fo l l ows :

*resae*mfia**lf;F<>gf) the petitioner ln the within proceedtng,

true copy thereof in a securely seated postpaid wrapper addressed

Mr. Hlzman Arbesfeld
83-55 116th Street
Kew Gardens, New York 11418

and by deposit lng same enclosed in a postpaid properly addressed wrapper ln a

(post oi f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Service within Ehe State of New York.

That depunent further says that the said addressee is the fcfrrcagfa0d*

xftchx) peti.tioner herein and that, the address set forth on said trrrapper is the

last known address of the (ucryxes€nxuxfite><ll8>O$lg) petltloner.

Sworn

7t-h

before me this

of March

to

d aa y

rA- 3 (2 /7 6)
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STATE OF NEW YORK
STATE TAX COMMISSION

In  the l " la t ter  oT the Pet i t ion

o f

IIYMAN ARBESFELD

For a Redeterrn inat ion of  a Def ic iency or
a Revis ion of  a Determinat ion or  a Refund
of Personal Income
Taxes under  Ar t ic le f t )  22
Tax Law for the Year(s) ooc*rrioeft)<
t 9 7 0 ,  L 9 7 L  &  L 9 7 2 .

Sta te  o f  New York
County of AlbanY

Bruce Batchelor

ldre is an ernployee of the Department

age, and that on the 7th day of

Not ice  o f  Dec is ion

AFFIDAVIT OF MAILING

of the

, being duly sworn, deposes and says that

of Taxat ion and Finance, over 18 years of

March ,  19 77, xhe served the within

by (cert l f led) mail uponAranow, BrodskyrBohlinger,

by enclosing a true copy thereof i .n a securely sealed postpaid wrapper addressed

as fol tows: Aranow, Brodsky, Bohl inger,  Benetar * Einhorn
469 FifLh Avenue
New York, New York 10017

and by deposl"t ing same enclosed in a postpaid properly addressed wrapper tn a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

Ehe United Stat,es Postal  Service wlthin the State of Nev York.

That deponent further says that the said addreasee is the (representat lve

of the) pet i t ioner herein and that the address set forth on said wrapper ls the

last known address of the (representat ive of the) petLt loner.

469 FifLh Avenue

Benetar t EinholF"p."."rrtative of) the petlti.oner ln the within proceedLng,

Sworn to before me this

7th day of March ,  L977.
/1
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STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

lfcrqh ?, Lr77

A D O R E S S  Y O U R  R E P L Y  T O

TELEpHoNE: 151 sy 43?-1?33

STATE TAX COMMISSION

r 1lr. f,trfern Afbtif.ld
83-5t ll6th Stmrt
f,sr €udtns' f,rr Yort 1141S

Dmr Hr. lrb€rfaldl

Pl-ease take notice of the DDCISIfr
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to

Section(f,) 6tO of the Tax Law, anY
proceeding in court to review an adverse deci-

sion must be commenced within { mntlff
f rom the date of this not ice.

Inquiries concerning the computation of tax
due or refund altowed in accordance with this
decision or concerning any other rnatter reLat ive
hereto may be addressed to the undersigned. They
will be referred to the proper Party for repLy.

Enc .

cc :  Pet i t ioner 's

Very truly Yours '

Saul B. CoDurn
Sqnrvirtng Tcr
hrrfng Offl'csr

KePresencaE].ve:

Taxing Bureauts Representat ive :

rA-L.L2 (L/7 6)
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STATE OF NEW YORK

STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  pe t i t i on

o f

IMVIAN ARBESFELD

for  Redeterminat ion of  a  Def ic iency
for Refund of Personal fncome Taxes
under  Ar t ic le  22 of  the Tax Law for
t he  Yea rs  I 97O,  I 97L  and  L972 .

Hyman Arbesfe ld,  res id ing at

Gardens,  New York 11418,  f i led a

of  a  def ic iency or  for  re fund of

ArLLcIe 22 of the Tax Law for the

(F i l e  No .  00085 ) .

83 -55  116 th  S t ree t ,  Kew

pet i t ion for  redeterminat ion

personal  income taxes under

yea rs  L97O,  L97L  and  L972 .

or

DECTSTON

A formal  hear ing was held at  the of f ices of  the State Tax

Commission, T\^/o World frade Center, New york, New Yorkr on

Ap r i L  26 ,  L976 ,  d t  1 :30  P .M . ,  be fo re  N ige l  G .  Wr igh t ,  Hea r i ng

Off icer .  The pet i t ioner  appeared by Aranow, Brodsky,  BohI ing€r ,

Bene ta r  and  E inho rn ,  Eses . r  (Samue l  B rodsky ,  Ese .  o f  counse l ) .

The rncome Tax Enrreau appeared by peter  crot ty ,  Ese.r  (soromon

S ies ,  Esg .  o f  counse l )  .
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ISSUES

I.  l {hether  the ass ignment  by pet i t ioner  to  h is  wi fe  as

cus tod ian  fo r  t he i r  i n fan t  ch i l d ren  o f  h i s  i n te res t  i n  t he

jo in t  ven tu re  o f  A rbes fe ld ,  Go lds te in ,  € t  d I . ,  cons t i t u ted

recogni t ion of  an in terest  in  a fami ly  par tnership under

sec t i on  70a  (e )  (1 )  o f  t he  In te rna l  Revenue  Code .

I I .  ! {hether  por t ions of  the d is t r ibuLion of  income f rom

the  j o in t  ven tu re  o f  A rbes fe ld ,  Go lds te in ,  e t  d I . ,  c red i ted  to

the minor  ch i ldren of  the pet i t ioner ,  were proper ly  taxes to

the  pe t i t i one r .

FTNpTNGS OF FACT

1.  The pet i t ioner ,  Hyman Arbesfe ld,  f i led res ident  New York

S ta te  i ncome tax  re tu rns  fo r  t he  yea rs  1970 ,  L97L  and  L972 .  On

March  25 ,  L975 ,  t he  Income Tax  Bureau  i ssued  a  S ta temen t  o f  Aud i t

Changes in  which i t  inc luded as addi t ional  income addi t ional

pa r t ne rsh ip  d i s t r i bu t i on  o f  $2O,O43 .24 ,  $20 ,819 .68  and  $2L ,598 .92

for  the years 1970,  L97L and L972 respect ive ly ,  upon the ground

that  the d is t r ibut ion to  Benjamin Arbesfe ld '  Michel le  Arbesferd '

pn ina  A rbes fe ld  and  Dav id  A rbes fe ld ,  m ino r  ch i l d ren  o f  pe t i t i one r

a re  cons ide red  d i s t r i bu t i ons  to  pe t i t i one r ,  s i nce  sa id  m ino r

chi ldren are not  recognized as bona f ide par tners in  the par tner-

sh ip  o f  A rbes fe ld ,  co lds te in ,  e t  a l .  Acco rd ing lY ,  a  No t i ce  o f

Oe f i c i ency  was  i ssued  on  March  25 ,  L974  i n  the  amoun t  o f  $9 ,733 .98 ,

p l us  i n t e res t  o f  $1 ,184 ,51 ,  f o r  a  t o ta l  o f  $10 ,918 .49 .
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2.  on Ju ly  27,  L967,  Hyman Arbesfe ld entered in to an agree-

ment  wi th  L27 WesL 49th Corporat ion,  l -a ter  known as Bever ly  50

St .  Corp. r  owner  of  the Bever ly  Hote l .  BY th is  agreement ,

Arbesfe ld was appointed managing d i rector  o f  the Bever ly  Hote l

located at  the corner  of  Lex ington and East  50 Street ,  New York,

New York,  and was to  act  as the operat ing,  rent ing and managing

agent  of  sa id hote l .  The agtreement  was to  terminate on August  31,

L977 unless terminated sooner  by mutual  consent  or  as otherwise

prov ided in  the agreement .  The Managing Di rector 's  dut ies con-

s is ted of  employ ing and superv is ing a l l  persons and f i rms necessary

for  the operat ion and maintenance of  the hote l  and d ischarg ing

same, although such employees were to be deemed employees of the

owner;  co l lect ing rents  and enter ing in to leases for  por t ions of

the  p remises i  caus ing  the  ho te l  t o  be  ma in ta ined  i n  good  cond i t i on

by making repai rs  and a l terat ions;  enter ing in to contracts  for

u t i l i t i es  and  ma in tenance ,  such  as  e lec t r i c i t y ,  gds ,  s team,  te lephone ,

window c leaning,  garbage removal - ,  a i r  condi t ion ing,  e tc . ,  and

secur ing necessary insurance for  the premises and i ts  operat ion

as  a  ho te l .

4 .  As a condi t ion of  the agreement ,  the pet i t ioner ,  Hyman

Arbesfe ld,  was requi red to  lend to  the owner the amount  of

$ I50 ,000 .00  w i th  i n te res t  a t  t he  ra te  o f  4% pe r  annum as  ev idenced
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by a note to be executed by the owner guaranteed by Frederick

Dre ie r ,  and  to  be  repa id  i n  i ns ta l lmen ts  o f  $7 ,500 .00  pe r  yea r

commencing September 1, t96B and on the Ist of September of each

succeeding year ,  except  that  the ent i re  unpaid pr inc ipa l  and

interest  shal l  become due and payable 20 days af ter  the termina-

t i on  o f  t he  ag reemen t .

5.  The agreement  prov ided that  the Managing Di rector  was

to receive as compensat ion for  h is  serv ices each year  one-ha1f

o f  t he  ne t  p ro f i t s  i n  excess  o f  $259 ,000 .00  as  t he  t e rm  "ne t

p ro f i t s "  i s  de f i ned  i n  the  ag reemen t ,  exc lus i ve  o f  dep rec ia t i on

of  the bui ld ing f ix tures and furn i ture,  in terest  payabl -e on

mortgages on the premises,  Federa l  and State income taxes and

salar ies or  o ther  compensat ion paid to  any of f icers of  the owner.

6.  The agreement  fur ther  prov ided,  in  par te ds fo l lows:

" In  order  to  induce Owner to  enter  in to th is
Agreement ,  Managing Di rector  has agreed to pay to
Owner one-hal f  the cost  o f  a1 l -  capi ta l  improvements
made to the Premises,  EIS mutual ly  agreed in  wr i t ing
by Owner and Managing Di rector  f rom t ime to t ime,
af ter  the expendi ture of  an in i t ia l  sum of  Seventy-
F i ve  Thousand  ($75 ,000 . )  po l l a rs  by  owner  fo r  cap i ta l
improvements to  the Premises,  which the par t ies
ant ic ipate wi l l  be expended dur ing the f i rs t  two
years of  the term of  th is  Agreement .  Said capi ta l
improvements shal l ,  immediate ly  upon insta l la t ion
at  the Premises,  become the so le proper ty  of  Ouner ,
f ree and c lear  of  any c la ims or  r ights  of  Managing
Director  or  anyone c l -a iming under  or  through Managing
D i rec to r .  "
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7 .  On  Augus t  10 ,  L967 ,  t he  pe t i t i one r ,  Hyman  Arbes fe ld ,

entered in to an agreement  wi th  Nathan Berger ,  Solomon Berger ,

Abraham Gel iebter ,  Herber t  Goldste in,  Abe Mi l ler ,  Ben Mi l ler

and Max Singer each of whom advanced to Arbesfeld the amount

of  $10,000.00,  and wi th  Saul  Greenberg,  Rober t  Kaminsky and

Morr is  Mi l ler  each of  whom advanced to Arbesfe ld the amount  of

$15 ,000 .00 ,  whereby  such  advances  p lus  $35 ,000 .00  advanced  by

Arbesfe ld was to  be used by sa id Arbesfe ld for  the purpose of

making a loan by him (Arbesfeld) to the owner of the Beverly

Hote l ,  E ls  prov ided in  the agreement  between Arbesfe ld and the

owner of  the hote l  as prev ious ly  set  for th  here in.

B .  The  so -ca l l ed  " con t r i bu to rs "  o r  "pa r tne rs "  ag reed  to

be bound by the agreement between Arbesfeld and the owner of

the hote l .  The income or  prof i ts  received bv Arbesfe ld were

to be d is t r ibuted to  the "contr ibutors"  in  the propor t ion that

the  con t r i bu t i on  o f  each  bea rs  to  the  amoun t  o f  $150 ,000 .00 ,

prov ided that  for  each year  of  the term of  the agreement  in

add i t i on  to  re ta in ing  h i s  sha re  o f  p ro f i t s ,  i ncome and  repay -

ments of  the loan,  Arbesfe ld was to  reta in  for  h imsel f  for  h is

serv iees as Managing Di rector  wi thout  par t ic ipat ion by the other

"con t r i bu to rs "  t he  f i r s t  $7500 .00  rece i ved  by  h im  pu rsuan t  t o  the

agreement with the owner in payment of the loan or otherwise.
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The agreement  be tween the  "cont r ibu tors"  fu r ther  p ro-

i n  pa r t ,  ds  fo l l ows :

"Each  o f  t he  pa r t i es  and  the i r  ass ignees  o r
l ega tees ,  ds  he re in  pe rm i t t ed ,  ag rees  tha t  he  w i I l
no t  se l l  o r  ass ign  h i s  pa r t i c i pa t i ng  i n te res t  w i thou t
the wr i t ten consent  of  the Managing Di rector ,  prov ided,
however ,  that  each may t ransfer  h is  in terest  to  a
member of his famiLy or begueath the same to a member
of  h is  fami ly  wi thout  such wr i t ten consent .  Such
permi t ted ass ignee or  leagatee shal l  ho ld the
par t i c i pa t i ng  i n te res t  sub jec t  t o  a l l  t he  te rms ,
convenants and condi t ions of  th is  agreement .  Each
par t i c i pa t i ng  i n te res t  sha I1  be  sub jec t  t o  a l l  t he
terms,  convenants and agreements conta ined in  the
agreement ,  a  copy of  which is  a t tached.

"For  each year  or  years dur ing the term of  th is
agreement  for  which a contr ibutor  has received as a
div is ion of  prof i ts  hereunder  an amount  equal  to
twenty (2O%) per  cent  o f  h is  or ig ina l  contr ibut ion,
o r  as  sa id  con t r i bu t i on  may  be  i nc reased  o r  dec reased ,
as here in prov ided,  the next  f ive (5%) per  cent  o f
d is t r ibut ions of  prof i ts  hereunder  for  such year  or
years shal l  be reta ined by the Managing Di rector  f ree
f rom any par t ic ipat ion.  The excess above twenty- f ive
(25%)  pe r  cen t  p ro f i t  d i s t r i bu t i ons  fo r  each  yea r  sha l l

be d is t r ibuted and paid as here in prov ided for  the
dis t r ibut ion of  the twenty (2O%) per  cent  o f  year ly
p ro f i t s .  Where  p ro f i t s  a re  pa id  fo r  a  pa r t i a l  yea r
the  pe rcen tage  f i gu res  o f  twen ty  (2O) ,  f i ve  (5 )  and
twenty- f ive (25)  shal l  be reduced to the f igures
arr ived at  by mul t ip ty ing such percentage f igrures by
a f ract ion wi th  the number of  months (par t ia l  months
to be inc luded)  which have e lapsed in  such year  as a
numerator  and twelve (LZ1 as a denominator .  "

10.  One of  the "contr ibutors" ,  Herber t  Goldste in,  was employed

as  sa les  d i rec to r  o f  Beve r lV  Ho te l  and  ano the r  " con t r i bu to r " ,

Rober t  Kaminsky was employed as ass is tant  manager  of  sa id hote l .



In  addi t ion to  the i r  sa lar ies f rom the Bever lv  Hote l  and to  the

d is t r i bu t i on  o f  p ro f i t s  f rom the  j o in t  ven tu re ,  Go lds te in  and

Kaminsky a lso received bonuses at  the end of  each year .  Mr.

A rbes fe ld  a l so  rece i ved  a  bonus ,  i n  add i t i on  to  the  $7500 .00

fo r  h i s  se rv i ces .

11 .  P r io r  t o  L967 ,  t he  pe t i t i one r ,  Hyman  Arbes fe ld ,  owned

a  15% in te res t  i n  t he  ged fo rd  Ho te l  l oca ted  a t  l IB  Eas t  40  S t ree t ,

New York, New York, and was employed as the managLng director of

sa id  ho te t  a t  a  sa la ry  o f  $150 .00  pe r  week .  Dur ing  the  yea rs  i n

issue,  Mr.  Arbesfe ld cont inued to be employed as manager  of  the

gedford at  the same t ime that  he was operat ing and managing the

Bever ly  Hote1.

12 .  Mr .  Go lds te in  and  Mr .  Kaminsky  a l so  owned  in te res ts  i n

the Bedford Hote l  and were employees of  sa id hote l  whi le  employed

by the Beverly Hotel.

13.  Most  o f  the "contr ibutors"  under  the agreement  wi th

Hyman Arbesfe ld were e i ther  "par tners "  in  the Bedford Hote l  or

re la t i ons  o r  bus iness  assoc ia tes  o f  A rbes fe ld .

14. Hyman Arbesfeld, Herbert Goldstein and Robert Kaminsky

rendered serv ices to  the jo in t  venture or  par tnership in  the

management  act iv i t ies of  the Hote l  Bever ly  which produced the

management  income repor ted on the par tnership returns for  the years

i n  i s sue .
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15.  The jo in t  venture or  par tnership was engaged in  the operat ion

and management  of  the Hote l  Bever ly  dur ing the years in  issue,

and such operat ion was conducted wi th  cont inu i ty  and reg 'u1ar i ty .

l - 6 .  The  pe t i t i one r  f i l ed  a  U .S .  G i f t  Tax  Re tu rn  fo r  t he

year  1968 ind icat ing that  on September I ,  1968,  he had t ransferred

as  a  g i f t  h i s  i n te res t  i n  t he  j o in t  ven tu re  o f  A rbes fe ld ,  co lds te in ,

et  d l .  to  Ann Arbesfe ld,  h is  wi fe ,  as custodian under  the Uni form

Gif ts  for  Minors Act  for  David Arbesfe ld,  pn ina Arbesfe ld,  Michel le

Arbesfe ld and Benjamin Arbesfe ld and that  the va lue of  each in terest

a t  t he  da te  o f  g i f t  was  98 ,750 .00  o r  a  t o ta l -  o f  935 ,000 .00 ,  t he

o r ig ina l  amoun t  o f  pe t i t i one r ' s  con t r i bu t i on  to  the  a fo remen t ioned

ven tu re .

17 .  A t  t he  t ime  o f  t he  t rans fe r  o f  t he  i n te res t  o f  pe t i t i one r ,

t he  ages  o f  t he  m ino r  ch i l d ren  were  as  fo l l ows :  Dav id ,  B ;  Pn ina ,  9 ;

M iche l l e ,  11 ;  and  Ben jam in ,  L2 .

18.  Nei ther  the minor  ch i ldren nor  the custodian,  the i r

mo the r ,  pe r fo rmed  any  se rv i ces  o r  pa r t i c i pa ted  i n  t he  ac t i v i t i es

of  the par tnership of  Arbesfe l -d ,  co ldste in,  e t  d I .

19 .  No  t rus tee  o r  f i duc ia ry  sub jec t  t o  j ud i c ia l  supe rv i s ion

was ever  appointed to  superv ise the in terests  of  the minor

chi l -dren.
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20.  The minor  ch i ldren never  had nor  d id  they ever  exerc ise

domin ion and contro l  o f  any in terest  in  the par tnership of

A rbes fe ld ,  Go lds te in ,  e t  a1 .

CONCLUSIONS OF I,AW

A. That  capi ta l  was not  a  mater ia l  income producing factor

i n  the  pa r tne rsh ip  o f  A rbes fe l -d ,  Go lds te in ,  e t  a l .

B.  That  the minor  ch i ldren are not  recogrn ized as bona f ide

pa r tne rs  fo r  i ncome tax  pu rposes  (P f l ug rad t  v .  U .S . ,  310  F  2d  4 I2 ) .

c .  That  the d is t r ibut ion f rom the aforement ioned jo in t  venture

was proper ly  taxed to  the pet i t ioner .

D.  That  the pet i t ion of  Hyman Arbesfe ld is  denied;  that

pursuant  to  the Tax Law in terest  shal l  be added to the to ta l  amount

un t i l  pa id .

DATED: A1bany, New York

M a r c h  7 ,  L 9 7 7

0dr""*

STATE TAX COMMTSSTON

STDEI{T

COMMISSIONER

COMMISSIONER


