
I STATE OF NEW YORK
STATE TAX COMMISSION

In  the I ' la t ter  of  the Pet i t ion

o f
STNNLEY APPI,EBAUM & RTTA .APPIEBAUM

For a Redeterminat ion of,  a Def ic iency or
a Revision of a Determinat ion or a Refund
of Personal Income

AFFIDAVIT OF MAILING

Taxes under Art icLe S) 22 of the
Tax Law for the Year(s) gme0tisEtfx)

1968 and 1969

State of New York
County of Albarry

Bruce Batchelor , being duLy sworn, deposes and says that

ghe is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the Zth day of June , L9 7T r fhe served the wlthin

Notice of Decision by (certlfled) mail upon Stanley Applebar:n &

Rita Applebaum kml**effi$mgfi the petitioner in the withln proceedlng'

by encloslng a true copy thereof in a securely sealed postpaid wrapper addreseed

as follows: Ivlr. & Lfrs. stanley Applebaum
632 Iitlinchester Avenue
Union, New Jersey O7O83

and by deposit i .ng same enclosed in a postpald properly addressed rtraPPer in a

(post of f ice or off ic ial  depository) under the excluslve care and custody of

the United States Postal .  Service withtn the State of New York.

That deponent further says that the said addressee ls the 6€gg€gggg0g0ffi

pfiffig[ petitioner herein and that the address set forth on said wrapPer is the

last known address of the M pet l t l .oner.

Sworn to before me this

rA-3 (2176)
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fol lows: Bert  pade11, Esq.
LO5 Park Avenue
New York, New York 1OO22
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STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE
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Please take notice of the DfCtdm
of the State Tax Commission encl"osed herewith.

PLease take further notice that pursuant to
Section(g) G00 of the Tax Law, anY
proceeding in court to revieqt an adverse deci-
sion must be cornrnenced within 4 mtlf
f rom the date of this not ice.

Inquiries concerning the computation of
due or refund allorsed in accordance with
decision or concerning any other matter
hereto rnay be addressed
wilL be referred to the

to the unders

Enc.

c c :

proPer party

VerT

Peti t ionerts Repre t i v e :

Taxing Bureau's Representet ive:

tlr
ffl!,rs

tax
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

STANLEY APPLEBAUM and RITA APPLEBAUM

for  Redeterminat ion of  a  Def ic iency or  for
Refund of  Personal  Income Tax under  Ar t ic le
22 of  the Tax Law for  the Years 1968 and 1959.

DECISION

Pet i t ioners ,  S tan ley  App lebaum and R i ta  App lebaum,

5 3 2  W i n c h e s t e r  A v e n u e ,  U n i o n ,  N e w  J e r s e y  0 7 0 8 3 ,  f i l e d  a

pet i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r  re fund

of  persona l  income tax  under  Ar t i c le  22  o f  the  Tax  Law fo r

t h e  y e a r s  1 9 6 8  a n d  1 9 6 9 .  ( F i l e  N o .  0 0 5 6 3 ) .

A  fo rmal  hear ing  was he ld  be fore  Edward  L .  Johnson,

Hear ing  Of f i cer ,  a t  the  o f f i ces  o f  the  Sta te  Tax  Commiss ion ,

Two World Trade Center,  New York, New York, orr  October 27,

T 9 7 6  a t  l : 1 5  P . M .  P e t i t i o n e r s  a p p e a r e d  b y  B e r t  P a d e l l ,  E s e .

The Income Tax Bureau appeared by Peter Crotty,  Esq. (Richard

K a u f m a n ,  E s q .  o f  c o u n s e l ) .

ISSUES

I .  Whether  Pau l

o n  F e b r u a r y  1 0 ,  L 9 7 2 ,

Semmel had been

b y  p e t i t i o n e r s ,

granted power of at torney

Stanley and Rita Applebaum,



, 2 -

so as to  enable h im to s ign a consent  on the i r  behal f ,  extending

the s tatute of  l imi ta t ions appl icable to  the assessment  of

personal  income tax for  the year  1968.

I I .  Whether  pet i t ioners,  Stanley and Ri ta  Applebaum, were

res idents of  New York State for  the year  L969,  wi th in  the meaning

and  in ten t  o f  sec t i on  605  (  a )  (2 )  o f  t he  Tax  Law.

I I I .  Whether  days  worked a t  home by  pe t i t ioner ,  S tan ley

Applebaum, were properly al located as days worked outside New

York  Sta te ,  dur ing  the  years  1968 and 1969.

FINDINGS OF FACT

1.  Pet i t ioners ,  S tan ley  and R i ta  App lebaum,  f i led  a  New

York  Sta te  nonres ident  income tax  re tu rn  fo r  the  year  1968.

T h e y  l i s t e d  t o t a l  F e d e r a l  i n c o m e  a s  $ 7 O , 4 8 7 . 4 6 .  T h e y  a l s o

I i s t e d  t o t a l  w a g e s  a n d  s a l a r i e s  o f  9 6 0 , 2 7 6 . L 4  t o  b e  a l l o c a t e d .

From this ini t ia l  amount,  a deduct ion was taken for the lB7 days

worked at home by pet i t ioner,  Stanley Applebaum, thus f inal ly

a l l o c a t i n g  $ 1 5 , 0 6 9 . O 4  a s  i n c o m e  d e r i v e d  f r o m  N e w  Y o r k  S t a t e

s o u r c e s .

2 .  Pet i t ioners ,  S tan ley  and R i ta  App lebaum,  f i led  a  New

York State nonresident income tax return for the year 1969. They

I i s t e d  t o t a l  F e d e r a l  i n c o m e  a s  $ 6 9 , 3 6 6 . 0 0 .  T h e y  l i s t e d  t o t a l

w a g e s  a n d  s a l a r i e s  o f  $ 6 1 , 0 4 0 . 0 0  t o  b e  a l l o c a t e d .  F r o m  t h i s

in i t ia l  amount ,  a  deduc t ion  was taken fo r  the  150 days  worked
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at  home by pet i t ioner ,  Stanley Applebaum, thus f ina l ly

a l locat ing $24,4L6.OO as income der ived f rom New York State

sou rces .

3.  On 'January 29,  L973,  the Income Tax Bureau issued

a Statement  of  Audi t  Changes against  pet i t ioners,  Stanley

and Rita Applebaum, imposing addit ional personal income tax

for the year 1968, upon the grounds that a port, ion of the

$50 ,276 .14  o f  repo r ted  wages  and  sa la r i es  had  been  a l l oca ted

to sources outs ide New York State,  wi thout  substant ia t ion.

Addit ional personal income tax was imposed in the amount of

$5 ,798 .35 ,  p l us  $L ,3L7 .96  i n  i n t e res t .  Acco rd ing l y ,  a  No t i ce

o f  De f i c i ency  was  i s sued  t o ta l i ng  97 ,115 .31 .

4.  On ,January 29,  L973,  the Income Tax Bureau issued

a Statement  of  Audi t  Changes against  pet i t ioners,  Stanley

and Rita Applebaum, imposing addit ional personal income tax

for  the year  L969,  upon the grounds that  the pet i t ioners main-

tained a permanent place of abode in New York State and spent,

in the aggregate, more than 183 days in New York State and,

therefore,  were deemed res idents of  New York State.  Tncome

earned regard less of  source was held a l locable to  New York State.

Addit ional personal income Lax was imposed in the amount of

$4 ,L82 .24 ,  p l us  $699 .59  i n  i n t e res t .  Acco rd ing l y ,  a  No t i ce

o f  De f i c i ency  was  i s sued  t o ta t i ng  $4 ,881 .93 .
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5.  Pet i t ioners,  Stanley and Ri ta  Applebaum, executed

a power of  a t torney in  favor  of  Mr.  Paul  Semmel  on January 24,

L972 .  On  Februa ry  10 ,  L972 ,  MT.  Pau l  Semmel  s igned  a  consen t

extending the s tatute of  l imi ta t ions appl icable to  the assess-

ment  of  personal  income tax on pet i t ioners,  Stanley and Ri ta

Applebaum, for  the year  1968.

6.  Pet i t ioners,  Stanley and Ri ta  Applebaum, were domic i led

in New Jersey dur ing the years in  issue.  Pet i t ioner ,  Stanley

Applebaum, maintained an apartment in New York City during the

years in  issue.  However ,  the pet i t ioner  d id  not  spend more than

183 days in  New York St 'a te dur ing e i t t rer  o f  the years in  issue.

7.  Dur ing the per iod in  issue,  pet i t ioner ,  Stanley Applebaum,

wrote songs for  "commerc ia ls"  a t  h is  home in  New Jersey,  which

were subsequently recorded for various employers in New York,

New York.  The pet i t ioner ,  Stanley Applebaum, would superv ise

the record ing sess ions in  New York for  these songs.

B.  Dur ing the years in  issue,  Stanley Applebaum, mainta ined

a piano and other equipment needed to write the songs for said

New York record ing sess ions,  d t  h is  New Jersey home.

9.  The pet i t ioners,  Stanley and Ri ta  Applebaum, of fered

no documentary or  o ther  substant ia l  ev idence that  an of f ice
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could not  have been set  up in  New York,  or  that  pet i t ioner ,

Stanley Applebaum, worked in  h is  res idence of  necessi ty ,  as

dis t inguished f rom convenience.

concrusrous or raw

A. That Mr. Paul Semmel had the requisite power of attorney

on February 10,  L972,  to  s ign a va l id  consent  extending the

statute of  l - imi ta t ions appl icable to  the assessment  of  personal

income taxes against  the pet i t ioners,  Stanley and Ri ta  Applebaum,

fo r  t he  yea r  1968 .

B.  That  pe t i t ioners ,  S tan ley  and R i ta  App lebaum,  were

nonres idents  o f  New York  S ta te  fo r  the  years  1958 and L969,

w i th in  the  mean ing  and in ten t  o f  sec t ion  605 (  a )  (2 )  o f  the  Tax  Law.

C. That ,  s ince pet i t ioner ,  Stanley Applebaum, per formed

serv ices for  h is  var ious employers at  h is  New Jersey home for

h is  convenience,  as opposed to the actual  necessi ty  of  h is

employer ,  therefore,  a l l  income der ived f rom such serv ices was

a l l ocab le  to  New York  S ta te  (S imms v .  P rocacc ino ,  47  A .D .2d  L49 ,

3 6 5  N . Y . S . 2 d  7 3 )  .

D. That ,  s ince pet i t ioners,  Stanley and Ri ta

were not residents of New York State for the vear

the income der ived f rom wages and sa lar ies in  the

$6 I ,040 .00 ,  i nc lus i ve  o f  t he  t ime  worked  a t  home

by Stanley Applebaum, should be al locable to New

Applebaum,

L969 ,  on l y

sum of

in New Jersey

York State.
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E. That the Income Tax Bureau is herebv directed to

accord ingly  modi fy  the Not ice of  Def ic iency issued January 29,

L973,  concern ing the year  L969;  and that ,  except  as so granted,

the petit ion of Stanley Applebaum and Rita Applebaum is in al l

o ther  respects  denied.

DATED: Albany, New York

June 7, 1977

STATE TAX COMMISSTON

PRESIDENT

COMMISSIONER


