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February L, L977

A D D R E S S  Y O U R  R E P L Y  T O

TELEPHoNE:  $1s ' )  
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r I\[r. and i\[rs. Thomas H. Stafford, Jr.
Two Peachtree Street
Atlanta, Georgia 30303

Dear l\fr. and ]rfrs. Stafford,

Please Lake not ice of  the
of  the State Tax Commission

J r . :

DECISION
enclosed herewith.

Please take further notice that pursuant to
Sect ion(g) 690 of the Tax Law, any
proceeding in court to revieqt an adverse deci-
sion must be commenced within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund atlowed in accordance with this
decision or concerning any other rnatter reLative
hereto may be addressed to the undersigned. They
wiLL be referred to the proper party for reply.

Enc .

c c :

Taxing Bureau's Representat ive:

--,/ /

Yrft 
tnrLY vogrs ,. ., ,.y'

T ; I
/PL1d.Ijfr. COBURN -_ . .', -. ...;.--

SUPM,VISING TAX
HE.ASING OFFICER

Petit ioner t s Representative :

rA -1 .  12  (L /7  6 )
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STATE OT NE}' YORK

STATE TAX COMMISSION

In the Matter of the PetltLon

o f

TIIOMAS H. S?AFFORD, JR., & ROSALIE K. STAFF'ORD

for RedetermlnatLon of a DefLcieney or for
Refund of PereonaL lneome Tax undei: lrtlcl.e
22 of the ?ax Law for the Yeers 1965 through
L970.

?houae H. Stafford, Jr. and Roeelie K. Stafford, reeiding at.

l\-ro Peachtree Street, Atlanta, Georgla 30303, fi led a petit ion for

redetermlnation of a deficiency or for refund of pereonal income

tax under ArtLcle 22 of the Tax Law for ther'years 1955 through 1970.

(F t le  No.  L1043) .

of the State Tax Cornrntsslon, Two World Tracle Center,

New York, before Nlgel G. Wright, Hearlng Offlcer.

appeared by Everett, Johnson & Breckenrtdge (Eugene

and Petef, K. Lathrop, Esq. of cotureeL).

Ttre Incoue Tax Bureau appeared by Peter Crotty, Ese.

Sies,  Eeq. of  cor:neel)  .

DECISION

the offlcee

New York,

The petitionere

Chester ,  Esq.

(So1orcn

ISSUES

I .$he ther themethoddo fa1 l "oca t l .ng :Lncoreandexpenses

attribu€able to New York State, includLng irhe:method of alloeatLng

primary or undernrlt lng proftts by petlt ioner, fhonae Il. Stafford, Jr. 'e

partnershlp, J. C. Bradford & Co., an undemriter and dealer ln
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securit iea ttas proper, when as part of a publlc offerLng, the afore-

mentioned partnership, 8e a member of an under*rrfting syndicate

managed by e New York-based r:ndenmiter, entere Lnto an underqrri.tlng

eorrmitment for the purchase of securitlee of an issuing corporation.

II. tr{irat Ls;.Ehe_ resultant effect of s,uch allocations on

pctit ioned,,Ttromas H. Stafford, Jr. and Roe,aLie K. Stafford, persona!.

Lncome tax liabtlity?

TINDII{CS OT TACT

l'. Petit loners, Thomas H. Stafford, J:r. end RogaLLe K. Stafford

filed New York State nonresident income tax returns for the years

1965 through 1970.

2. 0n October 12, L972, the Incore Ta:c Bureau Leeued a Nottce

of Defieiency against the petttioners, Thom:rs H. stafford, Jf,. and

Rosalie K. Stafford for the years 1965 throrrgh 1970. Said Notlce of

Deficieney was bssed on Thomas I{. Stafford, Jr. 'e.share, &8 a partner,

of partnershlp income from primary or undenrritLng profite and stock

brokerage comriseion and trading income earned by J. C. Bradford & Co.,

during the years in issue. SLnce the dieposit&on of the pettt ion of

Thomas H. Stafford, Jr. and Rosal.ie K. Stafford is eont{.ngent on the

State Tax Comuiesion's dete:mLnatLon in the Petlt ion of J. C. Bradford &

99,r, the "FLndings of Fact" tn aaLd declslon are hereby adopted,

3. tt wae stipulated et the hearing l-nr the Mat

&.Qg-.*, that Che auditorrs Sehedut"e C

correctl,y reflects the totat Federal Lncome each partner of J. C.

Bradford & Co., earned and/or received from saLd partnership during the

years Lg64 tl..rough Lg7A. It was further stlpulated that the aforerqentf.oned
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amount of incoure of each partner which ls alLloeable to New York State

shall be equal to the amowtt determlned by rnultlplying the amount of

such Lncorne by the percentage clf inconre all-ocabl-e to New York as le

ultimateS"y deternlned ln the proceedings re.Latlng to J. C. Bradford &

Co."B r.nincorporated busLnees tax.

CONCLUSIONS OF LIIW

A. That the "Conclusions of tara" stated ln the Stare Tax

CornrniesLon decl-sion in the Petit ion of J. C, Bradford & Co., a copy of

whtch is. attaehed hereto, are hereby adopted.

B. That the petLtLonerg are 1iab1e fo:r personal income tax due on

Thomas H. Stafford, Jr. 's proportionate share of the partnershtp. J. C.

Bradford & Co.'s primary or rxrdenuriting and brokerage eomission and

trading profite allocaced to New York State for the years ln issue, in

the State Tax Coumiesion decislon tn the PetLtion of J. C. Bradford &

r  a & a ! r - !  + L ^ - ^Co.,  eNcept as stated therein

C. That the petlt ion of Thomas H. Sta:Eford, Jr. and RosaLie K.

Stafford le granted to the extgnt tndLeated in Conelusion "A" of tha

Pet l t lon of  J.  C. Bradford & Co,,  and ls in al l  other respeets denied.

DATED: Albany, New York
Febrrfuary 1, 1-977



STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

J .  c .  BRADFoRD & fo .

fo r  Redetermlnat ion  o f  a  Def ic iency  or  l lo r
Refund o f  Un incorpora ted  Bus iness  Tax  under
Ar t i c le  23  o f  the  Tax  Law fo r  the  Years  L964
through L970,

DECTSTON

J.  C .  B rad fo rd  &  Co . ,  l - 70  Four th  A r , , ' enue  Nor th ,  Nashv l l l e ,

Tennessee  372L9 ,  f i l ed  a  pe t i t i on  under  A r t i c l e  23  o f  t he  Tax

Law fo r  rede te rm ina t i _on  o f  a  de f i c i ency  o r  f o r  re fund  o f

un inco rpo ra ted  bus iness  tax  under  A r t i c l e  23  o f  t he  Tax  Law fo r

t he  yea rs  7964  t h rough  1970 .

A  hea r l ng  was  he ld  on  Ap r i l  28 ,  1976 ,  & t  9 :15  A .M .  a t  t he

o f f i ces  o f  t he  s ta te  Tax  commiss ion ,  Two  wor ld  T rade  cen te r ,

New York ,  New York ,  be fo re  N ige l  G .  Wr igh t ,  Hear lng  O f f i ce r .

The  pe t i t i one r  appea red  by  Eve re t t ,  Johnson  &  B recken r i dge ,  Esqs . ,

(Eugene  Ches te r ,  Esq .  and  Pe te r  K .  La th rop ,  Esq .  o f  counse l ) .

The  fncome Tax  Bureau  appeared  by  Pe te r  C ro t t y ,  Esq . ,  (So lonon

S ies ,  Esq .  o f  counse l ) .

? d d i l F ^

! u v v ! u

1 .  Whe the r  t he  pe t i t i one r ,  a f l  unde : :w r i t e r  and  dea le r  i n

q o n r t z ' i  1 -  i  a q  , r < c d  1 -  h o  n F r r  y . r a z "  m e t h O d  O f  a l _ L O C a t i n g  p f  l m a f y  0 1 'q v u u  u r f v  y t  v y v J

unde rwr i t i ng  p ro f i - t s ,  when  as  pa r t  o f  a  pub l - i c  o f f e r i ng ,  pe t i . t i one r ,

as a member of  an underwr i t ing syndieate managed by a New York-based

underwr i t e r ,  en te rs  i n to  an  underwr i i i ng  commi tmen t  f o r  t he
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purchase of  secur i t ies of  an issuing corporat ion.

a. The rncome Tax Bureau asserts that such primary and

r.rndernrrit ing profit is alLocabLe to New york state in those

instances where the r:ndernrrit ing activity occurred in this State

and is to be distinguished from Ehe secondary profit which is

measured by the amount of profit made by an independent dealer

on shares sold to the public and which are allocated to the branch

office from which the securit ies were sold.

b.  Pet i t ioner asserEs that the total  prof i t  f rom both the

undernrrit ing and sale of the securit ies, (the primary and second-

ary prof i ts)  a l ternat ively should be al located ro rhe of f ice

where the shares were sold, or that the und,err,,rriting or primary

prof i t  should be al located to Nashvi l le,  Tennessee where i ts pr in-

c ipa l  o f f i ce  i s  loca ted .

rr .  t {hether the pet i t ioner proper ly al located ineome by

using Ehe three factor fornula as provided. in subsection (c)

section 707 of the Tax Law or whether the rncome Tax Bureau

proper ly alLocated pet i t ioner 's income by using the direct  method

of account ing.  by pet i t ioner 's books, 3s provided in subsect ion (b)

of  sect ion 707 of  the Tax Law.

rrr .  wtrether the percentage al locat ion of  stock brokerage

conumission income as provided for in the Income Tax RegulaEions

T^7as Proper.

IV. Whether the allocation of direct and ind,irecr expenses

was proper.
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FINDTNGS OF FACT

1.  The  pe t i t l oner ,  J .  C .  Brad fo rd  &  Co. ,  f11ed

partnership and unineorporated buslness income tax returns

for  the  years  1964 th rough l97o.  The pe t l t ioner  executed

consents  ex tend ing  the  t j -me w i th in  wh lch  to  i ssue assessments

to  oc tober  31 ,  \972.  on  oc tober  12 ,  L9Tz,  the  rncome Tax

Bureau issued a  s ta tement  o f  Aud l t  changes aga ins t  the

par tnersh lp  in  the  amount  o f  $ lBBr4BO.OO p lus  in te res t  1n

the  amount  o f  $38 ,985 .42  fo r  a  to ta l  o f  $227 ,466 .42 ,  and

accord lng ly  l ssued a  Not ice  o f  Def ic iency  there for .

2 .  J .  C .  Brad ford .  &  Co.  1s  a  l lm i ted  par tnersh lp

cons is t ing  o f  15  genera l  par tners  and one l im i ted  par tner

w l th  i t s  p r lnc lpa l  o f f i ce  loca ted  in  Nashv i l le ,  Tennessee and

branch o f f i ces  roca ted  in  Memphis ,  Knoxv1 l1e ,  K ingspor t ,

Johnson c i ty ,  Jackson,  c la rksv i l le  and chat tanoga,  a l l  in

T a n n e s q a a .  Q n4 v r r t r e D D s s r  o p & f t S n b u r g  a n d  G r e e n v l l l e  1 n  s o u t h  c a r o l i n a ;

cleveland and columbus in ohio;  Bi-rmingham, Alabama; Fort

Lauderda le  and Jacksonv i l le ,  F lo r lda  (uo t t r  c losed in  r96B) ;

3  b ranch o f f i ces  loca ted  1n  AtLanta  and one in  Da l ton ,  a r1

in  Georg ia ;  Bos ton ,  Massachuse t ts ;  Co lumbus ,  Gu l fpor t ,

Jackson  and  Mer id ian ,  a l l  i n  M iss . ;  Greensboro ,  Nor th

caro l ina  and New york  c i ty ,  New york .  The pe t i t ioner  was

engaged in  bus lness  as  a  b roker  and.  dea le r  o f  secur i t ies .
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3. the pet i t ioner dur ing the years in lssue was and

st l } l  is  a member of  the New York Stock Exchange, the Amerlcan

Stock Exchange and other secur l ty and commodity exchanges.

One o f  the  pe t l t j -oner rs  genera l  par tners  spends a l l  o f  h is

t ine  execut ing  the  f l rmts  New York  S toek  Exehange orders .

The pet i - t ioner does not have a f loor partner on the American

Exehange but retalns another f i rm to execute i ts orders on that

exchange.

4 .  The  pe t l t i oner rs  bus lness  incLudes  the  purchase

and sa le r  ss  agent  fo r  i t s  cus tomers , ,  o f  secur l t les  l i s ted  on

the var ious exchanges including the New York Stock Exchange

and the  Amer ican Stoek  Exchange.  In  add l t ion ,  the  pe t l t loner

ac ts  as  agent  o r  p r lne ipa l  in  connect lon  w i th  the  purchase

and sa le  by  i t s  cus tomers  o f  f tover - the-counter r r  o r  un l i s ted

secur l t ies ,  mutua l  funds ,  mun lc ipa l  bonds ,  indus t r la l

revenue bonds and commodi t ies .

5 .  Dur ing  the  years  in  i ssue  J .  C .  Brad fo rd  &  Co.

par t i c lpa ted  and s t111 par t i c ipa tes  in  pub l1c  underwr l t lngs

of  corpora te  s tocks  and bonds,  mun ic ipa l  bonds  and indus t r ia l

revenue bonds.  The par tnersh lp  a lso  or ig ina tes  and manages

i ts  own underwr l t lngs  and synd lca tes  the  issues to  o ther

underwr i te rs  and se l l ing  group par t i c ipants .



6.  Many corporate underwr i t ings are managed by an

underwr l ter  or  underwr i ters  locaied in  New York C1ty.  To

keep  ab reas t  o f  deve lopmen ts  w i th  respec t  t o  underwr l t i ng ,

one  o f  t he  pe t l t i one r rs  pa r tne rs  l s  a t taehed  to  the  New York

o f f l ce .  H ls  du t l es  a re  to  a t tend  p r i ce  mee t ingso  to  s ign

underwr l t ing agreements and to  keep the f l rm?s pr inc ipa l

of f iee in formed of  any developments re la ted to  the underwr i t ing.

7 .  The  pe t i t l one r  a l so  pa r t i c i pa ted  1n  underwr l t i ngs

ou ts ide  the  s ta te  o f  New York .  rn  those  l ns tances  where  the

pe t i t i one r  was  the  manag ing  underwr i t e r ,  t he  synd lca t i on

would be handled by the Nashvi l le  of f lce and the New York

b ranch  o f f i ce  was  no t  i nvo l ved .

B .  Dur lng  the  yea rs  i n  i ssue ,  t he  pe t i t l one r  was  a

member of  und.erwr i t ing synd. lcates where the manager  was located.

wl th ln  the s tate of  New York.  The underwr l t ing agreements

en te red  l n to  by  such  members  o f  t he  synd ica te  a re  re ta ined

by  the  underwr l t i ng  managers .  The  se t t l emen t  and  d i s t r l bu t l on

o f  p ro f i t s  a r i s i ng  f rom the  d i s t r i bu t i on  o f  seeu r i t i es  i s

usual ly  made ln  the manager ts  of f lce but  may be mad.e in  another

p lace determlned by such managing underwr i . ters .  Such

underwr l t ing agreements were approved by the pr inc ipa l  o f f lce

and  s igned  by  a  pa r tne r  ass igned  to  the  New York  b ranch  o f f i ce

fo r  t ha t  pu rpose ,  op  some o the r  pa r tne r  i n  t he  p r i -nc ipa l

o f f i ce ,  and  then  re tu rned  to  the  manag ing  underwr i t e r  o r

underwr i ters  in  New York.
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9. The underwrlt ing agreements were entered into

f o r  t he  pu rpose  o f  f ac l l l t a t i ng  the  sa le  to  the  pub l i c  o f

secu r i t i es  i ssued  by  an  i ssu ing  co rpo ra t i on .  These

agreemen ts  were  sub jee t  t o  t he  regu la t l ons  o f  t he  Secu r l t l es

and Exchange Commlss lon.  The d l f ference in  pr ice between

bhat  at  whlch the shares are issued,  that  a t  which they are

pu rchased  f rom the  i ssu lng  co rpo ra t i ons  and  the  p r l ee  a t

wh ich  they  a re  to  be  o f fe red  to  the  pub l i c  l s  ca l l ed  the

sp read .  A  ce r ta in  po r t i - on  o f  t he  sp read  i s  t o  be  re tu rned

to the managing underwrlter or underwrlters as their underwrlt ing

fee .  Ano the r  po r t i on  i s  re ta ined  by  the  underwr i t e r  as

h i s  underwr i - t i ng  p ro f i t s ,  as  compensa t ion  fo r  be lng  pa r t  o f  t he

underwr i t ing syndieate.  The balance of  the spread,  namely

the  seconda ry  p ro f l t s ,  a re  re ta i ned  by  t he  se l l e r s  o f  t he

s tock  to  the  pub l i c ,  whe the r  t hey  a re  so ld  to  the  pub l i c

by the underwr i ters  through the i r  branch of f ices or  a

sel l ing group of  whlch the undervrr i - ter  may or  may not  be a

pa r t ,  o r  by  any  dea le rs  i nv i t ed  by  the  manag ing  underwr i t e r

who have so ld the shares of  s tock.  The underwr i t ing

agreement  prov ides fcr  a  commitment  by each underwr i ter

t o  pu rchase  a  ce r t a i n  amoun t  o f  t he  i s sued  secu r i t l e s .

The underwr i t ing agreement  may prov ide that  a  cer ta in  por t lon

o f  t he  secu r l t l es  to  wh ich  the  underwr i - t i ng  member  has  comml t ted

h imse l f  nay  be  rese rved  by  the  managemen t  to  be  so ld  to  members

o f  a  se l l i ng  g roup  who  a re  no t  pa r t i es  to  the  underwr l t i ng

ag reemen t  and  wou ld  be  en t i t l ed  on l y  to  the i r  "dea le r r s

concess ion r r ,  t he  second .a r y  p ro f i t s .



7

These members may be inv i ted by the underwr l t ing manager

o r  t hey  may  reques t  t he  manager  to  be  a l l owed  to  pa r t l c i pa te .

Each dealer  who has been inv l ted or  has requested.  an

inv l ta t ion f rqn a member of  such a group may enter  ln to a

legaL commitment  to  purchase issued shares.  rn  cer ta i_n

instances,  the underwr i ter  may request  to  become a member

of  the se l l ing group whenever  a member und.erwr i ter  f lnds

1 tse1 f  i n  a  pos l t i on  to  be  ab le  to  se l l  more  than  the

shares  a l l o t t ed  to  i t .  r n  t ha t  even t ,  w i th  respec t  t o

the shares so ld only  as a member of  the se l l ing group,  on ly

the  dea le r f s  concess ion  i s  a l l owed .  
' The  

advan tage  o f  be i - ng  an

underwr i ter  ra ther  than a member of  the se l l ing group l ies in

the  fae t  t ha t  t he  underwr i t e r ,  by  se l l i ng  d l rec t l y  t o  t he

pub l i c '  w i l l  be  ab le  to  rece l ve  no t  on l y  t he  secondary  p ro f l t s

whr ichr^  are made by a dealer  but  the underwr i t lng prof i ts  as we11.

10 '  The  pe t i t i one r  ma in ta ined  i t s  books  and  reco rds  a t  i t s
n n i n ^ i h ^ 1  ^ F Fg . r ' s r -pa r  o r  r ' i ce  i - n  Nashv i l l e ,  Tennessee .  The  pa r tne rsh ip  r  s

i -ncome producing depar tments inc lude the pr inc ipa l  o f f ice sa1es,

Branchr  Of f ice saIes,  rnst i tu t ional ,  the Trad. ing Depar tments_,  the

Corporate Underwr l t ing Depar tment  and the Munic ipa l  Depar tment .

Trading Depar tnents are mainta ined in  Nashvl l le  and Memphis,

Tennessee  and  A t l an ta ,  Georg ia .  un t i l  1968  the re  was  a  T rad ing

Depar tment  malnta ined at  the New york c i ty  brancrr -  o f f ice.  The

Adminj -s t ra t ion and serv ice Depar tments,  located in  the pr inc ipa l

o f f i ce ,  i nc lude  the  Accoun t ing  Depar tmen t ,  t he  comp l iance

I ) e n r  r r i m o n f  + - lusvcLr '  t / ] t r 'E r r t /  r  une Research  Depar tment  and the  Opera t ions  Depar tment  .
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The Operat ions Depar tment  is  made up of  the fo l lowlng

depar tmen ts :  Pe rsonne l  and  O f f i ce  Se rv l ces  Depar tmen t ,

fn ternal  Audi tor  Div idend Depar tment ,  Marg in Depar tment ,

Broker /Dealer? s  Cashier f  s  Depar tment ,  Inst i tu t ional

Depar tment ,  System and Communicat ions Depar tment  and

New York Operat lons Depar tment .  The Systems and Communicat lons

Depar tment ,  located in  the pr lnc lpa l  o f f ice inc ludes the Mai l

and Dupl icat ion Depar tment ,  the Wlre and Order  Depar tment ,  the

Purchase and Sale Depar tment  and the Data Processlng Depar tment .

The Wlre and Order  Depar tment  1s connected by te le type to

each  o f  t he  f i rmr  s  b ranch  o f f i ces  and  to  the  f l oo rs  o f  t he

New York and Amer ican Stock Exchanges.

11.  The New York Operat ions Depar tment  located in  the

New York  C l t y  b ranch  o f f i ce  i . s  respons ib le  fo r  ve r i f y i ng  the

par tnershlp t  s  t ransact lons on the New York and Amer ican Stock

Exchanges .  f n  add i t l on ,  i t  ma in ta ins  reco rds  o f  f l oo r

b roke rage  eommiss lons  due  to  o r  f rom o the r  b roke rs ,  and

rece ives  and  de l i ve rs  secu r l t i es  due  to  o r  f rom o the r  b roke rs .

12 .  The  pe t i t i one r ' s  b ranch  o f f i ce  i n  New York  C i t y

is  under  the management  of  a  res iden-r ,  par tner .  I ts  reg is tered

rep resen ta t l ves  buy  and  se l l  secu r i t i es  fo r  cus tomers  o f  t he

f i rm .  The  New York  o f f i ce  as  we l l  as  the  o the r  b ranch  o f f l ces

ma ln ta in  a  r t b lo t te r f t  r eco rd  o f  t he  t ransac t l ons  w i th in  tha t

pa r t i cu la r  b ranch  o f f i ce .  Repor t s  o f  t he  execu t i on  a re

s imul taneously  sent  to  Nashvi l le  through the Wire and Order

Trancpr-man{-  I t  would then be entered in to the eomputers mainta inedv r r r v l r v .

i n  / ' 1 1 ' r i a o a n  T l L i n o i s .  O r d e r s  t o  b u y  a n d  s e l 1  o v e r - t h e - c o u n t e rv r r r v a 6 v t  +

secu r i t i es  o r iE ina t i nE  in  the  New York  o f f i ce  wou ld  be  c red i ted
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13.  The pe t i t ioner  repor ted  r1o  New York  lncome f rom e l ther

the  underwr i t ing  o f  secur l t ies  o r  the  d is t r ibu t lon  o f  underwr l t ten

secur l t l es .  The  pe t l t l oner  a l loca ted  i t s  income on  the  bas ls

o f  the  th ree  fac to r  fo rmula  as  prov ided fo r  in  seet lon  ToT

subsec t ion  (c )  o f  the  Tax  Law.  The  pe t l t i oner  a lso  a l loca ted

the salary of  the f loor partner on the New York Stock Exchange

to  the  p r inc ipa l  o f f i ee  in  Nashv i l l e ,  Tennessee .

14. The pet i t ioner est lmated that the pr lmary und.erwri t lng

pro f i t s  a t t r ibu tab le  to  New york  sources  (where  the  manag lng

underwri ter  was located i -n New york and Distr ibut i -on of

underwr i t ten  secur i t ies  takes  p lace ' in  New york )  represented

27% o f  1 ts  co rpora te ' t rad lng  income.  such  a  percen tage  was

based on  the  f igures  o f  the  pe t i t io re r  by  d iv id ing  gross

e o r . n o r . a t e  i  n n n m o  h r r  f  h a  h -u v r  y v r  d . r J e  r r . r u v ! , ! v  v r  v r r v  y '  i m a r y  p r o f i t  I e s s  t h e  p r i m a r y

pro f l t  a l ready  i nc luded  i n  New yo rk  sa les .  The  aud i to r

accep ted  such  es t ima tes  i n  compu t ing  p r imary  underwr i t i ng

nnn f i r  o l - { -F {hu tab le  t o  New yo rk  sou rces .  ,The  p r ima ryY r  v !  + v  s v  v !  ! w

n n n f i  f -  n n  r r n Ap r u r r r /  r J r r  u r r u € t r w P l t i n g s  w h e r e  t h e  m a n a g e r  t f a s  l o c a t e d  o u t s l d e

New York  was no t  cons idered income a t t r ibu tab le  to  New york

sources .

15 .  The  pe t i t i oner  d id  no t  a l loca te  to  New York  sources

the  over - the-counter  t rades  consummated or  executed  in  New York .

r t  es t imated  such t rad .es  to  be  zo% o f  i t s  to ta l  commi-ss i .ons

f rom un l i s ted  secur i t i -es .  The aud i to r  e r roneous ly  a l loca ted

L00% o f  such  commiss lons  ins tead  o f  50% thereo f ,  oF  LO% o f

the  to ta l  commiss ion  o f  over - the-counter  t rades .
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16 .  Assessmen ts  o f  add i t i ona l  l ncome fo r  t he  yea rs  i n  l ssue

inc luded  l ncome o r ig lna t i ng  i n  t he  pe t i t i one r t s  New York  o f f i ce

under  the headlngs t tTrading-Other t t .  For  the year  1966 the

audl tor  er roneously  1nc1ud.ed under  the aforement loned heading

a  p ro f i t  i n  t he  amoun t  o f  $1191382 .00 ,  l ns tead  o f  a  l oss

in that  amount .

lT .  The  f l gu res  on  the  schedu les  o f  t he  aud i to r  wh lch

are at tached to the Statement  of  Aud' i t  Changes were based on

the  f i gu res  as  re f l ec ted  on  the  books  and  reco rds  o f  t he

pe t i t i one r .

18 .  r n  20  NYCRR 207 .5 ( c ) (1 )  and  (2 )  i t  i s  p rov ldedz

c .  spec ia l  ru le -  f o r  seeu r i t v_and  commod i t v  b roke rs .

In  any .me thod  o f  a l l oca t l on  pe rm i t t ed  o r  requ i red

in  the  case  o f  secu r i t y  and  commod j - t y  b roke rs

do ing  bus iness  w i th in  and  w j . t hou t  New York  s ta te ,

the  commiss ions  de r i ved  f rom the  execu t i on  o f

pu rchase  o r  sa les  o rde rs  fo r  t he  accoun t  o f

cus tomers  sha l1  be  a l l oca ted  on  the  fo l l ow ing

bas i s :

1 .  I f  t he  o rd .e r  rece i ved  a t  bhe  New York  S ta te

p lace  o f  bus iness  fo r  execu t l on  on  a  New

York  S ta te  exchange  o r i g ina tes  a t  a  bona  f i de

es tab l i shed .  o f f i ce  o f  t he  b roke r  l oca ted

ou ts i de  t he  S ta te ,  4O  pe rcen t  o f  t he  commiss ion

in  t he  case  o f  s t ocks  and  50  pe reen t  o f  t he

commlss ion  1n  the  case  o f  bonds  and  commod i t i es
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sha l1  be  a l l oca ted  to

and lne luded 1n gross

to  New York  S ta te .

the State of  New York

income attr ibutable

I f  t he  o rde r  o r i g ina tes  a t  t he  New York  S ta te

p lace  o f  bus i -ness  and  i s  t ransml t ted  to  a

bona  f i de  es tab l i shed  o f f i ce  o f  t he  b roke r

fo r  execu t l on  on  an  exchange  loca ted  1n

ano the r  S ta te ,  60  pe rcen t  o f  t he  commiss lon

in  the  case  o f  s tocks  and  50  pe rcen t  o f  t he

commlss ion  i n  t he  case  o f  bonds  and

commod i t l es  sha l l  be  a l l oca ted  to  the  S ta te  o f  New

York  and  i nc luded  i n  g ross  i ncome a t t r i bu tab le

to  New York  S ta te .

19 .  The  t t schedu le  B"  a t tached  to  the  s ta temen t  o f  Aud . i t

Changes  i nc luded  d i rec t  and  i nd i rec t  expenses  a t t r i bu tab le  to

New York  sou rees .  The  d l rec t  expenses  l nc l -uded  a l l  o f  t he

acbua l  expenses  i -ncu r red  by  the  New yo rk  o f f i ce  i nc lud ing

s a ' l  q r . i a q  F 6 he q + e r  r v e ,  . q r r t ,  f a x e s ,  d e p r e c i a t i o n ,  w i r e s ,  t i c k e t s ,  f l o o r

brokerage, other brokerage, c l -earance charges and rnaintenance

charges .  A l l  o f  these expenses  were  re f lec ted .  on  the  books

of  the  par tnersh ip .

The ind i rec t  expenses  were  a l loca ted  on  the  bas ls  o f  a

percentage o f  to ta l  New York  income d iv ided by  the  to ta l -  income

of  the  par tnersh ip .  The  percen tage  o f  such  ind i rec t  expenses

amounted  ro  28 .597% fo r  1964 : '  2T .B0z% fo r  L965 ;  30 . t |g% fo r  L966 ;

29 .639% fo r  Lg6T;  29 .4Bz% fo r  1968 ;  zB .613% fo r  :1969  and  30 .033% fo r

I  O 7 n

2.
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CONCLUSIONS OF LAW

A. That the Income Tax Bureau is directed. to recompute

the taxes due on the basis of  the errors on audl t  as set  for th

ln  F ind ings  (15)  and  ( f61 ,  supra .

B. That al though the total  prof i ts made from the

underwr l t lng ,  d . l s t r ibu t lon  and sa le  o f  secur i t les  inc lude

both  underwr i t ing  pro f i t s  and secondary  p ro f l t s ,  the

underwrl t lng prof i ts are separate and dist inct  f rom the

secondary  p ro f l t s .  Each o f  the  pro f i t s  i s  requ i red  to

be a l loca ted  to  the  source  o f  such pro f l t s .  The souree

of the pr lmary and underwri t ing prof l ts was the pr incipal  of f ice

of the'managlng underwri ter  of  the underwri t ing syndicate

and no t  the  pr inc lpa l  o f f i ce  o f  the  taxpayer  o r  any  o f f i ces

o f  the  taxpayer  where  the  shares  were  so1d.

C.  That  the  Income Tax  Bureau proper ly  a l loca ted

to New York al l  underwri t ing or pr imary prof i ts received by

the taxpayer as a member of  an underwri t ing syndlcate

managed by a New York underwri t lng manager.

D.  That  the  ne t  bus iness  income o f  the  pe t l t ioner

al loeable to New York state was proper ly determi-ned pursuant

t o  t he  p rov i s i ons  o f  subsec t i on  (b )  sec t i on  70T  o f  t he

Tax  Law and  20  NYCRR 207 .3  (P ipe r  Ja f f ray  and  Hopwood  y .

Sta te  Tax  Commlss ion ,  42  AD Zd ,3B1,  348  NyS Zd ,  Z4Z,
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E.  tha t  t he  a l l oca t i on  o f  commlss lon  i ncome on  l i s ted

secur i t les exeeuted.  on the exchanges located ln  New York

pu rsuan t  t o  2ONYCRR 207 .5 (c )  (1 )  anO (2 )  was  p rope r  and  no t

d iscr iminatory or  arb i - t rary .

F .  Tha t  t he  a l l oca t i on  o f  commiss ions  on  ove r - the -coun te r

(un l i s ted . )  secu r i t i es  consummated  w i th i . n  t he  S ta te  o f  New York

was  p rope r l y  a l l oca ted  50 f "  t o  New York  and  50% to  the

p r i nc i pa l  o f f i ce  1n  Nashv111e ,  Tennessee .

G.  Tha t  t he  a l l oca t i on  o f  expenses  a t t r i bu tab le  to

New York  sou rces  was  p rope r .

H .  Tha t  t he  pe t l t l on  o f  J .  C .  B rad fo rd  &  Co .  i s

g ran ted  to  the  ex ten t  i nd i ca ted .  i n  Conc lus ion  (A )  sup ra

and  i s  i . n  a l l  o the r  respec ts  den ied .

DATED: Albany, New York STATE TAX COMMTSSTON

February 1,  L977

RESIDENT




