
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

CLARENCE W. HALEY

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
o f  Pe rsona l  I ncome.
Taxes under Art icle&i 22

AFFIDAVIT OF MAILING

of the
Tax Law,for the Year(oboocP*xi'96ft) L966

State of New York
County of A}bany

Bruce Batchelor , being duly sworn, deposes and says that

8he is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the lst  day of February ,  L977, gf ie served the within

Notice of Decision by (cert i f iedl)  mai l  upon Clarence W. Herley

(regexeuibotM:d} the petitloner in the within proceeding,

by enclosing a true copy thereof in a secureLy sealed postpaid wrapper addressed

as fo l lows:  C la rence W.  Ha ley
LO7 Ro11 in9  Mi l - l  Road
Old  n ickor l r  Tennessee 37138

and by deposit ing same enclosed in a postpaid properLy addressed wrapper ln a

(posc off ice or off ic ial  depository) under the exelusive care and custody of

the United States Postal  Service within the State of New York.

ThaL deponenL further says that the said addressee is the feFelsenta0dxt

Sf(>$ffi) petitioner herein and that the address set forth on said ltraPPer is the

last known address of the (ueryxersenxx&{te><E8>d5E} petitioner.

Sworn to before me this

1st day of February

TA-3 (2176)

,  L977 .



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

CLARENCE W. HALEY

For a Redeterminat ion of  a Def ic iency or
a RevisLon of  a Determinat ion or  a Refund
of Personal Income

AFFIDAVIT OF MAILING

Taxes under Art ic le €s) 22 of the
Tax Law for the Year(xlxlxkecip*fsd L966

State of New York
County of Albany

Bruce Batchelor , being duly sworn, deposes and says that

xhe is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the lst day of February , L9 77, xhe served the wlthin

Not ice of  Decis ion by (cert i f ied) mail upon Eugene Chester & Peter K.
Lathrop ,  Esq.  ,  Evere t t ,  , fohnson &
Breckenridge (representat ive of)  the pet i t ioner ln the within proceedlng'

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lo rss :  Eugene Chester  &  Peter  K"  La throp ,  Esq.
Everett ,  , fohnson & Breckenridge
20 Exchange place

New York ,  N.Y.

and by deposit ing same enclosed in a postpaid properLy addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is -the (representative

of the) peEit ioner herein and that the address set forth on sald wrapper is the

last known address of the (representat ive of the) pet i t ioner.

Sworn to before me this

ls t  day  o f  February  ,  L9  77

rA-3 (2/76)



STATE TAX COMMISSION

. STATE OF NEW YORK

DEPARTMENT OF TAXATION ANP FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Scbnraqy 1, L977

A D D R E S S  Y O U R  R E P L Y  T O

rEL EPHoN E:,u,, r--45ldt?-3-ll

tgl.trrrs' sr. l!,t@r
10? RslX.tng stII Road
old stskoayr tannGsrse $?1t8

P6of !-{r. &leyr

Please take notice of the DECIStrOnf
of the State Tax Commission enclosed herewiLh.

Pl-ease take further notice that pursuant to

SectionG0 690 of the Tax Law, anY
proceeding in court to reviert an adverse deci-

sion must be commenced within 4 mOf1thf
f rom the date of  th is  not ice"

Inquiries concerning the computation of tax
due or refund allowed in accordance r,o'ith this

decis ion or  concerning any other  nrat ter  reLat ive
hereto may be addressed to the undersrigned, They

wil-1 be referred to the proper party for reply.

Enc.

cc :  Pet i t ioner rs

SuPervlrl'ng tax
He*rLrrg Offlcer

Representat ive:

Taxing Bureau's Representat ive::

rA-1 .  12  (L l7  6 )



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

CLARENCE W. HALEY

for Redetermination of a Deficiency
Refund of Personal Income Tax under
22 of  the Tax Law for  the Year  L966.

DECISION

or for
A r t i c l e

Clarence W. Haley,  res id ing at  L07 Rol l ing Mi l l  Road,  Old

Hickory,  Tennessee 37138,  f i led a pet i t ion for  redeterminat ion of

a deficiency or for refund of personal income tax under Art icle 22

o f  t he  Tax  Law fo r  Ehe  yea r  L966 .  (F i l e  No .  11030)  .

A formal  hear ing was held on Apr i l  28,  L976,  3x the of f ices

of  the State Tax Coumiss ion,  Two Wor ld Trade Center ,  New York,

New York,  before Nigel  G.  Wr ight ,  Hear i ,ng Of f icer .  The pet i t ioner

appeared by Everet t ,  Johnson & Breckenr idge (Eugene Chester ,  Esq.

and Peter  K.  Lathrop,  Esq.  o f  counsel ) .  The Income Tax Bureau

appeared  by  Pe te r  C ro t t y ,  Esq .  (So lomor : r  S ies ,  Esq .  o f  counse l ) .

ISSUES

I. trfhether the method of allocating income and expenses

attr ibutable to New York State,  includi .ng the method of  a l locat ing

pr imary or underwri t ing prof i ts by pet i . t ioner,  Clarence W. Haley's

partnership,  J.  C. Bradford & Co.,  an umderwri ter  and dealer in
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secur i t ies was proper ,  when as par t  o f  a  publ ic  o f fer ing,  the

aforementioned partnership, as a member of an underwrit ing

syndicate managed by a New York-based urnderwriter, enters into

underwrit ing cormnitment for the purchase of securit ies of an

issuing corporat ion.

I I .  What  is  the resul tant  e f fect  o f  such a l locat ions on

pet i t ioner ,  Clarence W. Haley 's  persona. l  income tax l iab i l i ty?

FINDINGS OF FACT

1.  Pet i t ioner ,  Clarence W. Haley,  f i led New York State

nonresident income tax returns for the year L966.

2.  0n October  L2,  L972,  the Incorne Tax Bureau issued a

No t i ce  o f  De f i c i ency  aga ins t  pe t i t i one r ,  C la rence  W.  Ha ley ,  f o r

the year  L966.  Said Not ice of  Def ic iency was based on Clarence 'W.

Haley 's  share,  as a par tner ,  o f  par tnership income f rom pr imary or

underwrit ing profi ts and stock brokerage commission and trading

income earned by J .  C.  Bradford & Co. ,  dur ing the year  in  issue.

Since the d isposi t ion of  the pet i t ion of  Clarence W. Haley is

cont ingent  on the State Tax Conrn iss ion 's  determinat ion in  the

Pe t i t i on  o f  J .  C .  B rad fo rd  &  Co . ,  t he  "F ind ings  o f  Fac t "  i n  sa id

decis ion are hereby adopted.

3.  I t  was s t ipu lated at  the hear ing in  the MatLer  of

J .  C .  B rad fo rd  &  Co . ,  t ha t  t he

to ParLners" correct ly ref lects

par tner  o f  J .  C .  Brad ford  & Co.

audi tor 's  Schedule C -  "Dis t r ibut ion

the total Federal income each

earned and/or  received f rom said
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partnership during the years L964 through L970. It was further

stipulated Lhat the aforementioned amount of income of each

par tner  which is  a l locable to  New York State shal1 be equal  to

Lhe amount determined by multiplying the amount of such income

by the percentage of income allocable to New York as is ult imately

de te rm ined  i n  the  p roceed ings  re la t i ng  to  J .  C .  B rad fo rd  &  Co . ' s

unincorporated business tax.

CONCLUSIONS OF LAW

A. That  the "Conclus ions of  Law" s tated in  the StaLe Tax

Corn rn i ss ion  dec i s ion  i n  t he  Pe t i t i on  o f  J .  C .  B rad fo rd  &  Co . ,

a copy of  which is  a t tached hereto,  are hereby adopted.

B.  That  the pet i t ioner  is  l iab le for  personal  income tax

due on Clarence W. Haley 's  propor t ionate share of  the par tnership,

J .  C.  Bradford & Co. 's  pr imary or  underwr i t ing and brokerage

cormniss ion and t rad ing prof i ts  a l located to  New York State for  the

year  in  issue,  in  the State Tax Commiss ion decis ion in  the

Pe t i t i on  o f  J .  C .  B rad fo rd  &  Co . ,  excep t  as  s ta ted  the re in .

C. That the pet i t ion of  Clarence W. Haley is granted to the

BradfordexEent  ind icated in  Conclus ion "A"  of  the Pet i t ion of  J .  C.

&  Co . ,  and  i s  i n  a l l  o the r  respec ts  den r ied .

DATED: Albany, New York
February 1, L977

Itn oc" lr*-*:



STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Ma t te r  o f  t he

o f

J .  C .  BRADFORD &

for  Redeterminat ion of  a
Refund of  Unincorporated
Ar t i c l e  23  o f  t he  Tax  Law
th rough  1970 .

Pet l t i on

h n
v v .
i

D e f i n i c n n r r  n n  f O f  :+ v r r v J r

Bus iness  Tax  under
fo r  the  Yea: rs  L9642

DECTSTON

J .  C .  B rad fo rd  &  Co . ,  170  Fou r th  Avenue  No r th ,  Nashv i l l e ,

Tennessee  372L9 ,  f i l ed  a  pe t i t i on  un r je r  A r t l c l e  23  o f  t he  Tax

Law fo r  rede te rm ina t l on  o f  a  de f i e ien , : y  o r  f o r  re fund  o f

un ineo rpo ra ted  bus iness  tax  under  A r i . l c1e  23  o f  t he  Tax  Law fo r

t he  yea rs  : - . 964  t h rough  t 9TO.

A  hea r i ng  was  he ld  on  Ap r i l  28 , " . L976 ,  d t  9 :L5  A .M .  a t  t he

o f f l ces  o f  t he  s ta te  Tax  commlss ion ,  l lwo  wor ld  r rad .e  cen te r ,

New York ,  New York ,  be fo re  N lge l  G .  W. r i gh t ,  Hear ing  O f f i ce r .

The  pe t l t i one r  appeared  by  Eve r :e t t ,  J r :hnson  &  B reckenr idge ,  Esqs .

(Eugene  Ches te r ,  Esq .  and  Pe te r  K .  La1 ;h rop ,  Esq .  o f  counse l ) .

The  I ncome  Tax  Bu reau  appea red  by  Pe te r  C ro t t y ,  Esq . ,  (So lomon

S i -es ,  Esq .  o f  counse l ) .

ISSUES

1.  Whe the r  t he  pe t l t l one r ,  o f l  unde rwr i t e r  and  dea le r  i n

secu r i t i es ,  used  the  p rope r  me thod  o f  a l l oca t i ng  p r j -mary  o r

unde rwr i t i ng  p ro f l t s ,  when  as  pa r t  o f  a  pub l i c  o f f e r i ng ,  Fe t i t i one r ,

as a member of  an underwr i t ing syndicate managed by a New York-based

underwr i t e r ,  en te rs  i n to  an  underwr i t : Lng  commi tmen t  f o r  t he
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purchase of securit ies of an issuing eotrporat.ion.

a. The rncome Tax Bureau asserts that such primary and

under:urrit ing profit is allocable to New york state in those

instances r^rhere the underrrrit ing activity occurred in this State

and is to be distinguished from the secondary profit which is

measured by the amount of profit made b)r 
"n 

independent dealer

on shares sold to the public and which are allocated to the branr:h

off ice f rom which the secur i t ies were sold.

b.  Pet i t ioner asserts that  the total  prof i t  f rom both the

underr^zrit ing and sale of the securit ies. (the primary and. second-

ary prof i ts)  a l ternat ively should be al located. to the of f ice

where the shares were sold, or that the underr^rrit ing or primary

prof i t  should be al located to Nashvi l le,  Tennessee where i ts pr in-

c ipa l  o f f i ce  i s  loca ted .

rr. trrlhether the petit ioner properly allocated income by

using the three factor formula as provided in subsection (c)

section 707 of the Tax Law or whether the rncome Tax Bureau

proper ly al located pet i t ioner 's income by using the direct  method

of accor-nt ing by pet i t ioner 's books, 8s provided in subsect ion (b)

of  sect ion 707 of  Ehe Tax Law.

I I I .  Wlrether the percentage al locat ion of  stock brokerage

conmission income as provided for in the Income Tax Regulations

was proper.

IV.  Wtrether the al locaLion of  d i recL and indirecr expenses

was proPer.
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FINDINGS OF FIICT

1.  The  pe t l t i oner ,  J .  C .  Brad f . rd .  &  Co . ,  f i l ed

partnership and unincorporated businelss lncome tax returns

for  the  years  1964 th rough 1970.  Ther  pe t l t ioner  executed

consents  ex tend lng  the  t lme w i th ln  wh lch  to  i ssue assessments

to  Oc tober  31 ,  1972 .  On Oc tober  12 ,  I9TZ,  the  fncome Tax

Bureau lssued a statement of  Audi t  ch.anges against  the

par tnersh ip  in  the  amount  o f  $1BBr4BO.OO p lus  in te res t  i n

the  amount  o f  $38r986 .42  fo r  a  to ta l  o f  $227 ,456 . r2 ,  and

accord ing ly  l ssued  a  Nob lce  o f  De f i c lency  the re fo r .

2 .  J .  c .  Brad ford  & co .  i s  a  l im i ted  par tnersh ip

cons is t lng  o f  15  genera l  par tners  and one l im i ted  par tner

w l th  l t s  p r inc ipa l  o f f i -ce  loca ted  in  Nashv i l le ,  Tennessee and

branch o f f l ces  roca ted  in  Menph is ,  Knoxv1 l1e ,  K ingspor t ,

Johnson c i ty ,  Jackson,  c la rksv i l le  anr l  cha t tanoga,  a l l  1n

Tennessee;  spar tanburg  and Greenv l r le  1n  south  caro l ina ;

c leverand and columbus in ohio;  Birmi-rrgham, Alabama; Fort

Lauderda le  and  Jacksonv i l re ,  F lo r ida  (bo th  c losed  in  r96B) ;

3  b ranch o f f i ces  loca ted  in  A t lan ta  and one in  Da l ton ,  a l l

i n  Georg ia ;  Bos ton ,  Massachuse t ts l  co -Lumbus ,  Gu l fpor t ,

Jackson and Mer ld ian ,  a l l  in  MJ.ss . ;  Gr :eensboro ,  Nor th

caro l ina  and New york  c i ty ,  New york .  The pe t i t loner  was

engaged in  bus iness  as  a  b roker  and de la le r  o f  secur i t ies .
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3 .  The  pe t i t i one r  du r lng  the  yea rs  1n  l ssue  was  and

st i l l  1s a member of  the New York Stock Exchange,  the Amer icar i

Stock Exchange and other  secur i . ty  and.  commodi ty  exchanges.

One  o f  t he  pe t i t l one r t s  genera1  pa r tne rs  spends  a l l  o f  h i s

t j -me  execu t i ng  the  f i rmrs  New York  S toek  Exchange  o rde rs .

The pet i t ioner  does not  have a f loor  par tner  on the Amer i -ean

Exchange but  re ta ins another  f i rm to execute i ts  ord.ers on thaut

exchange .

4 .  The  pe t i t l one r t s  bus iness  l nc l udes  t he  pu rchase

and  sa le ,  ES  agen t  f o r  l t s  cus tomers ,  o f  secu r i t i e s  l l s t ed  on

the var ious exchanges inc lud ing the New York Stock Exchange

and  the  Amer i can  S tock  Exchange .  I n  add l t i on ,  t he  pe t l t l one r

ac ts  as  agen t  o r  p r i nc lpa l  i n  connec t i on  w i th  the  pu rchase

and  sa le  by  i t s  cus tomers  o f  t t ove r - the -eoun te r r t  o r  un l l s ted

secu r i . t i es ,  mu tua l  f unds ,  mun ic ipa l  bonds ,  i _ndus t r i a l

revenue  bonds  and  commod i t i es .

5 .  Du r i ng  t he  yea rs  i n  l s sue  J .  C .  B rad fo rd  &  Co .

pa r t i c i pa ted  and  s t i 11  pa r t i e ipa tes  i n  pub l i c  underwr l t i ngs

o f  co rpo ra te  s tocks  and  bonds ,  mun lc lpa l -  bonds  and  l ndus t r l a l

revenue  bonds .  The  pa r tne rsh lp  a l so  o r l g lna tes  and  manages

i t s  own  underwr l t i ngs  and  synd ica tes  the  i ssues to  o the r

underwr i . t e rs  and  se l l i ng  g roup  pa r t i c i pan ts .
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6.  Many corporate underwr i t ings i  are managed by an

underwr l ter  or  underwr l ters  located l .n  New York C1ty.  To

keep abreast  o f  developments wi . th  resrpect  to  underwr i t ing,

one  o f  t he  pe t i t i one r t s  pa r tne rs  1s  a r t t ached  to  the  New York

o f f l ce .  H is  du t i es  a re  to  a t tend  p r i . ce  mee t ings ,  t o  s ign

underwr i . t ing agreements and to  keep t ;he f i rmts pr inc ipa l

of f ice ln formed of  any d.evelopments re la ted to  the underwr l t ing.

7  ,  The  pe t i t l one r  a l so  pa r t i c i p ra ted  i n  under "wr i t l ngs

ou ts i -de  the  s ta te  o f  New York .  rn  thLose  i ns tances  where  the

pe t i t l one r  was  the  manag ing  underwr i t e r ,  t he  synd ica t l on

wou ld  be  hand led  by  the  Nashv i l . l e  o f f i ce  and  the  New yo rk

b ranch  o f f l ce  was  no t  l nvo l ved .

B .  Dur i -ng  the  yea rs  i n  i ssue ,  t he  pe t i t i one r  was  a

member of  underwr i t ing syndicates where the manager  was locaterd

wi th in  the s tate of  New York.  The un.derwr l t ing agreements

en te red  i n to  by  such  members  o f '  t he  synd . i ca te  a re  re ta ined

by  the  underwr l t i ng  managers .  The  se t t l emen t  and  d i s t r i bu t i -o r r

o f  p ro f i t s  a r i s i ng  f r om the  d i s t r i bu t i on  o f  secu r i t i e s  i s

usual ly  made i -n  the managerrs  of f i -ce but  may be made ln  another

p lace  de te rm ined  by  such  nanag i .ng  underwr i t e rs .  Such

underwr i - t ing agreements were approved by the pr inc ipa l  o f f j_ce

and  s igned  by  a  pa r tne r  ass igned  to  the  New York  b ranch  o f f i ce r

fo r  t ha t  pu rpose ,  o r  some o the r  pa r tne r  i n  t he  p r i nc ipa l

o f f i ce ,  and  then  re tu rned  to  the  manaE inE  underwr l t e r  o r

underwr i ters  i -n  New York
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9.  The underwr l t lng agreements were entered in to

fo r  t he  pu rpose  o f  f ac i l i t a t i ng  the  sa le  to  the  pub1 lc  o f

secu r i t i es  i ssued  by  an  l ssu ing  co rpo ra t l on .  These

agreemen ts  were  sub jec t  t o  t he  regu la t l ons  o f  t he  Secu r l t l es

and Exchange Commlss ion.  The d l f ference in  pr ice between

that  a t  whi -ch the shares are issued,  that  a t  which they are

pu rchased  f rom the  i ssu ing  co rpo ra t i ons  and  the  p r i ce  a t

wh ich  they  a re  to  be  o f fe red  to  the  pub l i c  i s  ca l1ed  the

sp read .  A  ce r ta ln  po r t i on  o f  t he  sp : :ead  i s  t o  be  re tu rned

Lo the managlng underwr i ter  or  under l t i r l ters  as the i r  underwr lb ing

fee .  Ano the r  po r t i on  i s  re ta ined  by  the  underwr l - t e r  as

h i s  underwr l t i ng  p ro f i - t s ,  as  compensa t ion  fo r  be ing  pa r t  o f  t . he

underwr i t ing syndicate.  The balance of  the spread,  namely

the  secondary  p ro f i t s ,  a re  re ta ined  by  the  se l l e rs  o f  t he

s tock  t o  t he  pub l i c ,  whe the r  t hey  a re  so ld  t o  t he  pub l i c

by  the  underwr i t e rs  th rough  the i r  b ra .nch  o f f l ces  o r  a

sel l i -ng group of  which the underwr i - ter  may or  may not  be a

pa r t ,  o r  by  any  dea le rs  i nv i t ed  by  the  manag ing  underwr l t e r

who have so ld the shares of  s tock.  i lhe underwr i t ing

agreement  prov ides for  a  commitment  by each underwr i ter

to  pu rchase  a  ce r ta in  amoun t  o f  t he  i l ssued  secu r i t i es .

The underwr l t ing agreement  may prov ic ie  that  a  cer ta ln  por t lon

of  the secur j - t ies to  whieh the underurr i t ing member has commit 'bed

h imse l f  may  be  rese rved  by  the  managemen t  to  be  so ld  to  membe : rs

o f  a  se l l i ng  g roup  who  a re  no t  . pa r t i - es  to  the  underwr i t i ng

ag reemen t  and  wou ld  be  en t i t l a r i  nn l r r  l - n  t he i r  t t dea le r?s

concess lon i l ,  t he  seconda ry  p ro f i t s .
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These members may be inv l ted by the underwr i t ing manager

or  they may request  the manager :  to  be l  a l lowed to par t lc lpate.

Each dealer  who has been inv l ted or  has requested an

inv l ta t lon f rqn a member of  sucrr  a  group may enter  i i to  a

Iega1  eomml tmen t  t o  pu rchase  l ssued  s lha res .  rn  ce r ta ln

ins tances ,  t he  underwr l t e r  may  reques r t  t o  become a  member

of  the se l l ing group whenever  a membe,r  und.erwr i ter  f lnds

i t se l f  i n  a  pos l t i on  t o  be  ab le  t o  se11  more  t han  t he

sha res  a l l o t t ed  t o  i t .  r n  t ha t  even t ,  w l t h  r espec t  t o

the  sha res  so ld  on l y  as  a  member  o f  t he  se l l i ng  g roup ,  on l y

the  dea le r t s  concess lon  1s  a11owed .  
'The  

ad .van tage  o f  be i_ng  an .

underwr i ter  ra ther  than a member of  the se l l ing group l ies in

the  fac t  t ha t  t he  underwr i t e r ,  by  se l l i ng  d l rec t l y  t o  t he

pub l i c ,  w i l l  be  ab le  to  rece i - ve  no t  on l y  t he  secondary  p ro f i t s

whr ichr  are mad.e by a dealer  but  the underwr i t ing prof i ts  as wel1.

10 '  The  pe t i t i one r  ma in ta ined  i Ls  books  and  reco rd .s  a t  i t s
n n i - ^ i ^ ^ 1  ^ f . Fp ' r0c lpa1  0 r r ' i ce  i n  Nashv i l l e ,  , r ennes i see .  The  pa r tne rsh ip rs

income producing depar tments inc lude l ihe pr lnc ipa l  o f f ice sa1es,

Branch of f ice sa1es,  rnst i tu t ional ,  t r re  Trading Depar tments- ,  t .he

Corporate Underwr l t ing Depar tment  and the Munic ipa l  Depar tment .

Tradi -ng Depar tments are mainta ined in  Nashvl l le  and Memphis,

Tennessee  and  A t l an ta ,  Georg ia .  un t i l l  1968  the re  was  a  T rad lng

Depar tment  mai-nta ined at  the New york c i ty  brancl r_ of  f ice.  The

Adminis t rat j -on and Serv ice Depar : tments i ,  located j -n  the pr inc ip i i l

o f f i ce ,  i nc lude  the  Accoun t ing  Depar tn ren t ,  t he  comp l iance

Depar tment ,  the Research Depar tment  and the Operat ions Depar tment
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The Operat lons Depar tment  1s made up of  the fo l lowing

depar tmen ts :  Pe rsonne l  and  O f f i ce  Se rv i ces  Depar tmen t ,

In ternal  Audi tor  Div idend Depar tment ,  Marg ln Depar tment ,

B roke r /DeaLer?  s  Cash ie r t  s  Depar tmen t ,  I ns t l t u t l ona l

Depar tment ,  System and Communicat ions Depar tment  and

New York Operat ions Depar tment .  The Systems and Communlcat lons

Depar tmen t ,  l oca ted  i n  t he  p r i nc ipa l  o f f i ce  i nc ludes  the  Ma i l

and Dupl lcat lon Depar tment ,  the Wlre and Order  Depar tment ,  the

Purchase and Sale Depar tment  a: rd the Data Processing Depar tme:nt .

The Wire and Order  Depar tment  . is  connected by te le type to

each  o f  t he  f l rm t  s  b ranch  o f f i ces  an< l  t o  t he  f l oo rs  o f  t he

New York and Amer ican Stock Exchanges.

11.  The New York Operat lons Depar tment  located in  the

New York  C i t y  b ranch  o f f l ce  1s  respo r rs ib le  fo r  ve r i f y l ng  the

n q z , J - n o p q h i n r o  t r a n S a C t i O n S  O n  t h e  N e l U  Y O r k  a n d  A m e r l C a n  S t O C kv I r + ^ -

Exchanges .  I n  add i t l on ,  1 t  ma in ta ins  reco rds  o f  f l oo r

b roke rage  commiss ions  due  to  o r  f rom o the r  b roke rs ,  and

rece ives  and  de l i ve rs  secu r i t i r : s  due  to  o r  f rom o the r  b roke rs .

l - 2 .  The  pe t i t i one r rs  b ranch  o f : l i ee  1n  New York  C l t y

i s  under  the  managemen t  o f  a  res iden t  pa r tne r .  f t s  reg l s te reC

rep resen ta t i ves  buy  and  se11  secu r i t : Les  fo r  cus tomers  o f  t he

f i rm .  The  New York  o f f i ce  as  we l l  a r i  t he  o the r  b ranch  o f f i ces

ma in ta in  a  f rb lo t te r r r  reco rd  o f  t he  t : : ansac t i ons  w i th in  tha t

pa r t i cu la r  b ranch  o f f i ce .  Repor t s  o t l  t he  execu t l on  a re

s imul taneously  sent  to  Nashvi l .Le through the Wire and Order

T )onc , imanr  f t  wou ld  then  be  en te rec l  i n to  the  compu te rs  ma inba lned

i  n  r 1 l . :  ^ ^ ^ ^  T-L r r  v r r -Lud .6 \ r ,  ' 11 i -no i s .  Orde rs  to  buy  and  se11  ove r - the -coun te . r

secu r j . t i - es  o r i g lna t i ng  i n  t he  New York  o f f i ce  wou ld  be  c red i ted

to  t ha t  o f  f  i - ce .
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13 .  The  pe t i t i one r  repo r ted  no  New York  i ncome f rom e i t l : e r

the  underwr i t l ng  o f  secu r i t l es  o r  t he  d i s t r i bu t l on  o f  underwr : l t t en

secu r l t i es .  The  pe t i t i one r  a l l oca tec i  i t s  i ncome  on  t he  bas i s

of  the bhree factor  formula as prov i -c ied for  in  sect lon T0T

subsec t i on  ( c )  o f  t he  Tax  Law .  The  pe t i t i one r  a l so  a l l oca ted

the  sa la ry  o f  t he  fLoo r  pa r tne r  on  the  New York  S tock  Exchange

to  t he  p r i nc l pa l  o f f i ce  i n  Nashv i l l e , ,  Tennessee .

14.  The pet i t ioner  est lmated.  t t ra t  the pr imary underwr i t :Lng

p ro f i t s  a t t r i bu tab le  to  New York  sou rces  (where  the  manag ing

underwr i t e r  was  l oca ted  i n  New York  e rnd  D is t r i bu t i on  o f

underwr i t t en  secu r i t l es  takes  p lace  j _n  New yo rk )  rep resen ted

27% o f  i t s  co rpo ra te  t rad ing  i ncome.  such  a  pe rcen tage  was

based  on  the  f i gu res  o f  t he  pe t l t l o re r  by  d i v id ing  g ross

eorporate lncome by the pr i -mary prof i . t  less the pr i rnary

p ro f i t  a l ready  i nc luded  l n  New York  s ia res .  The  aud i to r

aecep ted  such  es t ima tes  i n  compu t ing  p r imary  underwr j - t i ng

p ro f i t  a t t r i bu tab le  to  New yo rk  sou rees .  ,  The  p r imary

p ro f i t  on  underwr i t i ngs  where  the  manager  was  l oca ted .  ou ts ide

New York  was  no t  cons ide red  i ncome a t r t r i bu tab le  to  New yo rk

sou rces .

] -5 .  The  pe t i t i one r  d id  no t  a l l c , ca te  to  New yo rk  sou rces

the  ove r - the -coun te r  t rades  consummated  o r  execu ted  i n  New York .

r t  es t ima ted  such  t r ades  t o  be  za% o f  i t s  t o ta l  commiss ions

f rom un l i - s ted  secu r i t i es .  The  aud i to r  e r roneous ly  a l l oca ted

r00% o f  such  commlss lons  i ns tead  o f  50% the reo f ,  o r  LO% o f

the  to ta l  commiss lon  o f  ove r - the -coun . te r  t rades .
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16 .  Assessmen ts  o f  add i t i ona l  j - ncome fo r  t he  yea rs  l n  l ssue

lnc luded  l ncome o r ig ina t i ng  1n  the  pe t l t i one r t s  New York  o f f i ee

under  the headings ' rTradlng-Otherr ' .  For  the year  l -966 the

audi tor  er roneously  inc luded under  t i re  aforement ioned heading

a  p ro f l t  l n  t he  amoun t  o f  $119 ,382 .00 ,  l ns tead  o f  a  l oss

in that  amount .

17 .  The  f i gu res  on  the  sehedu les  o f  t he  aud i - to r  wh ich

are at tached to the Statement  of  Aud:Lt  Changes were based on

the  f i gu res  as  re f l ec ted  on  the  books  and  reco rds  o f  t he

pe t l t i one r .

18 .  I n  20  NYCRR 207 .5 (e ) ( r )  and  (2 )  i t  i s  p rov ided :

c .  Spec ia l  ru1e ,  f o r  secu r i t ; y  and  commod l t y  b roke rs .

fn  any  me thod  o f  a l l oc ra t ; i on  pe rm i t t ed  o r  requ i - red

1n the case of  secur l t ;y  and commodi ty  brokers

do ing  bus iness  w i th in  ra r l d  w i thou t  New York  S ta te ,

the  commiss ions  de r i ved  f rom the  execu t i on  o f

pu rchase  o r  sa les  o rden l ;  f o r  t he  accoun t  o f

cus tomers  sha l1  be  a11or :a ted  on  the  fo l l ow ing

bas l s  :

1 .  I f  t he  o rde r  rec r t i ved  a t  t he  New York  S ta te

p laee  o f  bus i -nes r i  f o r  execu t l on  on  a  Ne t ' t

Yo rk  S ta te  excha : rge  o r i g lna tes  a t  a  bona ,  f i de

es tab l i shed  o f f i : e  o f  t he  b roke r  l oca ted

ou ts i de  t he  S ta t : ,  40  pe rcen t  o f  t he  con rn i ss i - on

in  t he  case  o f  sbocks  and  50  pe rcen t  o f  t he

commiss i -on  i n  t he  case  o f  bonds  and  comntod l t i es
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sha1 I  be  a l l oca t ;ed  to

and  i ne luded  i n  g ross

to  New York  S ta t ;e .

the  S ta te  o f  New York

income a t t rLbu tab le

2.  I f  the order  or i .g lnates at  the New York f i ta te

p lace  o f  bus lness  and  1s  t ransml t ted  to  € r .

bona  f i de  es tab1 ished  o f f l ce  o f  t he  b roke r

fo r  execu t l on  on r  an  exchange  loca ted  1n

ano the r  S ta te ,  60  pe rcen t  o f  t he  commiss j . on

in  the  ease  o f  s tocks  and  50  pe rcen t  o f  t ; he

commiss i -on  l n  t he  case  o f  bonds  and

commod i t i es  sha l l  be  a l l oca ted  to  the  S te r te  o f  New

York  and  l nc luded  1n  g ross  l ncome a t t r l bu r tab le

to  New Yo rk  S ta te .

19 .  The  r rSchedu le  B ' t  a t t ached  to  the  S ta temen t  o f  Aud i t

Changes  j -nc luded  d i rec t  and  i nd i rec t  eKpenses  a t t r i bu tab le  to

New York  sou rces .  The  d i - rec t  expenses  i nc luded  a l l  o f  t he

ac tua l  expenses  i ncu r red  by  the  New yo . : k  o f f i ce  i nc lud ing

s:  I  r ' r . i  oc : "1^r ' lus ! c . !  ! e -e  r  "  = . r t ,  t axes ,  dep rec ia t i on ,  w .L res ,  t i c ke t s ,  f 100 r

brokerage,  other  brokerage,  e learance r :harges and malntenance

cha rges .  A11  o f  t hese  expenses  we re  r r : f l e c ted  on  t he  books

o f  t he  pa r t ne rsh ip .

The  i nd i - rec t  expenses  were  a1 loca1 ;ed  on  the  bas i s  o f  a

nc?"nen tqo 'o  n r  t o ta r  New York  i ncome d i r l i ded  by  the  to ta l  i ncome

n f  J - h a  r t r r { - n a -v a  v r r s  y a . r  r , r r u p s h i p .  T h e  p e r c e n t a g e  o f  s u c h  i n d i r e c t  e x p e n s e s

amounted  to  28 .597% fo r  L964 ;  ZT .BOZ% t :o r  L965 ;  30 .L69% fo r  L966 ;

29 .639% fo r  L967 ;  29 .482% fo r  1968  2 i3 .6nr "  fo r  Lg6g  and  30 .033% fo r

1 0 7 n
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CONCLUSIONS OF Li\! l

A.  That  the rncome Tax Bureau i r ;  d i rected to  recompute

the taxes due on the basis  of  the er : rors  on audl t  as set  for th

1n  F ind lngs  (15 )  and  ( f 5 ; ,  sup ra .

B.  That  a l though the to ta l  pro. f l . ts  made f rom the

underwr l t ing,  d is t r lbut ion and sa le o l l  secur i t ies 1nc1ud.e

bo th  underwr l t i ng  p ro f l t s  and  secondary  p ro f i t s ,  t he

underwr j - t ing prof l ts  are separate and d ls t i -nct  f rom the

seeondary  p ro f i t s .  Each  o f  t he  p ro f :L t ; s  1s  requ i red  to

be  a l l oca ted  to  the  sou rce  o f  such  p : :o f l t s .  The  sou ree

of  the pr imary and underwr l t ing prof :L t  s  was the pr inc lpa l  o f f lce

of  the managlng underwr i ter  o f  the uni .erwr i t ing synd. icate

and not  the pr i -ne lpal  o f f j -ce of  the 1;a.xpayer  or  any of f ices

o f  t he  taxpaye r  where  the  sha res  were  so ld .

C.  That  the Income Tax Bureau t r l roper ly  a l located

to New York a l l  underwr l t ing or  pr imary prof i - ts  received.  by

the taxpayer  as a member of  an undervrr l t ing syndicate

managed by a New York underwr i t ing manager .

D .  Tha t  t he  ne t  bus iness  i ncomer  o f  t he  pe t i t i one r

a l locable to  New York s tate was properr ly  determined.  pursuant

to  the  p rov is ions  o f  subsec t lon  (b )  sec t ion  T0T o f  th_e

Tax Law and 20 NYCRR 207.1 (piper Jaf ' f ratr  and Hopwood v.

E la te  Tax  Cornmiss ion ,  42  AD 2d  381 ,  348  NyS Zd ,  242 .
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E.  That  the  a l loca t ion  o f  commiss lon  lncome on l i s ted

secur i t ies  executed  on  the  exchanges l , : ca ted  in  New York

pursuan t  to  2ONYCRR 207 .5 (c )  (1 )  and  (2 )  was  p roper  and  no t

d isc r lm ina tory  o r  a rb l t ra ry .

F .  That  the  a l loca t ion  o f  commi .ss lons  on  over - the-counter

(un l i s ted)  secur i t ies  consummated w i th ln  the  Sta te  o f  New York :

was proper ly  a l loca ted  50% to  New York  and 50% to  the

pr inc lpa l  o f f i ce  1n  Nashv l l1e ,  Tenness , )e .

G.  That  the  a l loca t lon  o f  expens( :s  a t t r ibu tab le  to

New York  sources  was proper .

H.  That  the  pe t i t lon  o f  J .  C .  Br l rd fo rd .  &  Co.  i s

gran ted  to  the  ex ten t  lnd lca ted  in  Con, l lus ion  (A)  supra

and is  in  a l l  o ther  respec ts  den ied .

DATED: Albany,  New York STATE TAX COMMTSSTON

Februarv 1, L977

NA'Q,-,
RESIDENT

SSTON

COMMISSIONER


