
STATE O' *'" 
"bOSTATE TAx COMMISSION

In the MaEter of the Pet i t lon
:

o f

ETNER NIELSEN ANd MIITRED C. NIELSEi{

For a Redeterminat ion of a Def ic iency or :
a Revision of a Determinat ion or a Refund
of Personal fncome :
Taxes under Art ic le(O) 22 of the
Tax Law,for the YearQ$:cu<Reoded*sr) 1964 :

State of New York
County of Albany

Sre is an enpLoyee of

age, and that on the

Not ice  o f  Dec is ion

AFFIDAVIT OF },IAILING

by (cert i f ied) mai l  upon Einer Nielsen and

the petitioner in the within proceeding'

securely sealed postpaid htraPPer addressed

N i e l s e n

Bruee Batchelor , being duly sworn, deposes and says that

the Department of Taxat ion and Finance, over 18 years of

lst day of February , Lg 77, dre served the within

Mildred C. Nielsen kerrseocrF:ki{K<pf)

by encl-osing a true copy thereof in a

as fo l lows:  E iner  and I t t i ldred C.
42L5 Harding Road
Nashv i l le ,  Tennessee 372A5

and by t leposit ing same enclosed in a postpaid properLy addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States PostaL service withtn the State of New York.

That deponent further says that the said addressee is the (gcge$tlka$tf,lg

llA>*E) petitioner herein and that the address set forth on said nrapper ls the

lasE known address of the (wpxeoexxxqD{exlIftt*Ig) petitioner.

Sworn to before me thls

lst  day of February ,  L977,

rA-3 (2/76)



STATE OF NEW YORK
STATE TAX COMMISSION

In the l" lat ter of  the Pet i t ion

o f

EINER NIELSEN ANd MILDRED C. XTIELSEN

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
of Personal Income
Taxes under  Ar t ic te{s}  22

Sworn to before me thLs

ls t  day  o f  February  ,  L977.

AFFIDAVIT OF MAILING

of the
Tax Law,for the YearQe|>cocReoiircd$) L964

State of New York
County of Albanv

Bruce Batchelor , being duly sworn, deposes and says that

xhe is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the lst day of February , L9 77, lhe served the wlthin

Not i ce  o f  Dec i s ion by (cert i f ied) mai l  upon Eugene Chester & Peter K.
Lathrop,  Esg. ,  Everet t ,  Johnson &
Breckenridge (representative of) the petit ioner ln the within proceeding'

by encl"os ing a t rue copy thereof  in  a securely  seated postpaid wrapper addressed

as  fo l l ows :  Eugene  Ches te r  &  Pe te r  K .  La th rop ,  Esq .-  
Everett ,  Johnson & Breckenridge
20 Exchange Place
New York, N.Y.

and by deposit lng same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the Unlted States Postat Service within the State of New York.

That deponent further says that the said addressee is the (representative

of the) pet i t ioner herein and that the address set forth on said wrapper is the

last knolrn address of the (representat ive of the) pet l t loner.

rA-3 (2/76)

n / ) ,
Kn t,v< ffiIeLpln'



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TAHTION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

February I, L9?7

A O D R E S S  Y O U R  R E P L Y  T O

TELEPHONE:  15 '61  45?-1?23

rnlnar and Ml.ldrad c. t{telsen
4115 Htrdlng Ssad
XaehvLlle, ftnnBtoets 3?205

Dear ur. & Msr. tilLolaen r

Pl-ease take not ice of the
of the State Tax Commission

DBCrgroN
enclosed herewith.

PLease take further notice that pursuant to
Section(6) 690 of the Tax Law, anY
proceeding in court to revierr an adverse deci-
sion must be commenced within 4 montha
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other mdtter relat ive
hereto may be addressed to the undersigned. They

Hatrlng Off,lcer

Peti t ioner '  s Representat ive :

Taxing Bureau's Representat ive:

rA -1 .  12  (L /7  6 )
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STITIE OF NEl[ YORK

STAIE TAX MI\MISSION

h the }&.tter of the Petition

of

EINER NIH.SEN and MILDRED C. NIEtSn\

for Redetsrnination of a Deficiency or for
Refud of Personal Tncone Tax r-nder Mt:.LcLe 22
of the Tax Law for ttre Year L964.

DECISION

Einer Nielsen and Mildred C. Nielsen, residing at 42L5 Haxdirrg Road,

Nashville, Tennessee 37205, filed a petition for redeterrninaticrn of a

deficiency or for refi:nd of personal incone tax r-mder Article 22 of the Tax

Lar^r for ttre year L964. (File No. 11037).

A forrnal hearing was held on April 28, L976, at the offices of tlre State

Tax Cormrissiort, T\^p !ilorld T?ade Center, Nen^r York, New York, before Nigel G. I,{right,

Hearing Officer. Itre petiticrrers appeared by Erzerett, Johrson & Bredrenridge

(Eugene Chester, Esq. ard Peter K. Lathrop, Esq. of counsel). The l:c<me Ta<

Btreau appeared by Peter C?otty, Esq. (Solonpn Sies, Esq. of corarsel).

ISSI]ES

I. trlhether tlre netlrod of allocating incone and openses aLtribuLable to

Nex,v York State, including the nethod of-- allocating prim:ry or r.rrdennrriting profits

by petitioner, Einer Nielsen's parftrer$hip, J. C. Bradford & Co., m r-ntder:lnariter and

dealer in securities was proper, vllrqr as part of a ptiblic offering, the aforenrerrtioned

parunership, as a rnenber of ar r-lrdennirirting syndicate rnrraged by a Ner,rr York-based

r-nrdenrrriter, entesas into an r-ndenrrriting conmitnrnt for ttre pr:rchase o:E securities

of an issuing coryoration.

If. tr{hat is the resultant effect of such allocations on petitioners', Einer

Nielsen and Mildred C, Nielsen, personal incone tax liabifity?
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F]]DINGS OF FACT

1. Petitioners, Einer Nielsen and Mildred C. Nielsen, filed Nexrr York

State nonresident incone ta>r retrrrns for the year L964.

2. On OcEober 12, L972, the hcone Tax Br-lreau issr:ed a Notice of

Deficiency against the petitioners, Einer Nielsen and Mildred C" Nielsen for tlre

year L964. Said Notice of Deficiency was based on Einer Nielsen's share, as a

parbrer, of partrrership incone frorn prinrary or urdenrriting profits and stock

brokerage cormrission and trading incorne earned by J. C. Bradford & Co., during

the year in issr:e. Since the dispositi-on of the petition of Einer Nielsen and

Mildred C. Nielssr is contingerrt on thei State Tax Conmission's determination in

Lhe Petition of J. C. Bradford & Co., the "Findings of Fact" in said decision are

hereby adopted.

3. It was stipulated at the hearing in the l{atter of J. C. Bradford & Co.,

that the auditor's Schedule C - "Distribution to Partners" conectly reflects

the total Federal incone each parEner of J. C. Bradford & Co. earned ttd/or

received f::om said partnership dr:ring LLre years 1964 ttrrough L970. It was

further stipulated that the aforernsrtioned anpr:nt of incone of each partrrer \,ftich

is allocable to New York SLate shal1 be eqr:al to the arnnnrt determined by

nnrltiplying the arnoLnt of such incone by the percentage of incone allocable to

New York as is uttirnately determined in the proceedings relating to J. C. Bradford

& Co.'s r.rrincorporated business tax.

@NCLUSIONS OF I-N^I

A. That the "Conclusions of Lal,l' stated in the State Tax Conmission

decision in tJ.e Petition of J. C. Bradford & Co., a copy of vilrich is attached

hereto, are hereby adopted.
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B. That the petitioners are 1iab1e for personal incoue tax dr:e on

Einer Nielsen's proportionate share of ttre partrrership, J. C. Bradford & Co.'s

prirnary or urdsr,rriting and brokerage eonmission and trading profits allocated

to Ner,,r York State for the year in issue, in the State Tax Conmission decision in

tlre Petition of J. C. Bradford & Co., except as' stated therein.

C. Ihat the petition of Einer Ni.elsen srd Mildred C. Nielsen is granted to

the exLent indicated in Conch:sion "A" of the Petition of J. C. Bradford & C,o.,

and is in all ottrer respects denied.

DAIED: Albany, Nernr York

February l ,  L977

STATE TAX @}O4ISSION



STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Ma t te r  o f  t he

o f

J .  C .  BRADFORD &

fo r  Rede te rm ina t l on  o f  a
Refund of  Unincorporated
Ar t i c l e  23  o f  t he  Tax  Law
th rough  L970 .

Pet  i t r  ion

h n
)

D e f i c i . e n c y  o r  f o r
Businerss Tax under

for t rhe Years 1964

DECTSTON

J .  C .  B rad fo rd  &  Co . ,  LTA  Fou r th  Avenue  No r th ,  Nashv i l l e ,

Tennessee  372Lg ,  f 1 led .  a  pe t i t i on  under  A r t l c l e  23  o f  t he  Tax

Law fo r  rede te rm i -na t i on  o f  a  de r f l c i ency  o r  f o r  re fund  o f

un inco rpo ra ted  bus iness  tax  un i l e r  A r t i c l e  23  o f  t he  Tax  Law fo r

t he  yea rs  L96 \  t h rough  1970 .

A  hea r i ng  was  he ld  on  Ap r i . i  28 ,  19T6 ,  d t  9 : I 5  A .M .  a t  t he

o f f i ces  o f  t he  S ta te  Tax  Commis ;s ion ,  Two  Wor ld  T rade  Cen te r ,

New York ,  New York ,  be fo re  N ige r l  G .  Wr lgh t ,  Hear ing  O f f i ce r .

The  pe t i t i one r  appea red  by  Eve re t t ,  Johnson  &  B recken r i dge ,  Esqs . ,

(Eugene  Ches te r ,  Esq .  and  Pe te r  K .  La th rop ,  Esq .  o f  counse l ) .

The  fncome Tax  Bureau  appeared  by  Pe te r  C ro t t y ,  Esq . ,  (So lomon

S ies ,  Esq .  o f  counse l ) .

IS,SUES

1.  Whe the r  t he  pe t i t i one r , ,  d f l  unde rwr i t e r  and  dea le r  i n

secu r i . t i - es ,  used  the  p rope r  me thod  o f  a l l oca t i ng  p r imary  o r

unde rwr i t l ng  p ro f i t s ,  when  as  pa r t  o f  a  pub l i c  o f f e r i ng ,  pe t i . t i one r ,

as a member of  an underwr i - t ing syndicate managed by a New York-based

underwr i ter ,  enters in to an und.erwr i - t ing commitment  for  the



-2

purchase of  seeur i t ies of  an issuing corporat ion.

a. Ttre Income Tax Bureau asserts that such primary and

undermri t ing prof i t  is  a l locable to New york state in those.

instances where the under:rrrit ing activity occurred in this State

and is to be distinguished frorr the secondary profit which is

measured by the amount of profit :made by an independent dealer

on shares sold to the public and 'which are allocated to the branch

off ice f rom which the secur i t ies l rere sold.

b.  Pet i t ioner asserLs that Ehe total  prof i t  f rom both the

unden^rrit ing and sale of the secu:rit ies (the primary and second-

ary prof i ts)  a l ternat ively should be al located ro rhe of f ice

where the shares were sold, or thiat the under:writ ing or primary

prof i t  should be al located to Nashvi l le,  Tennessee where i ts pr in-

c ipa l  o f f i ce  i s  loca ted .

rr. tr{hether the petit ioner p:roperly allocated income by

using the three factor for:nula as provided in subsection (c)

section 707 of the Tax Law or whellher the rncome Tax Bureau

proper ly al located pet i t ioner 's i r rcome by using the direct  method

of account ing by pet i t ioner 's boolcs,  4s provided in subsect ion (b)

of  seet ion 707 of  the Tax Law.

rrr .  whether the percentage a. :L locat ion of  stock brokerage

coumission income as provided for in the Income Tax Regulations

was proPer.

IV. Wtrether the allocation of direct and indirecE expenses

was proper
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FINDING$ OF FACT

1.  The pe t l t loner ,  J .  C .  Brad . fo rd .  &  Co. ,  f l l ed

partnership and unincorporated buslness . tncome tax returns

for the years L964 through l -g1] t .  The pet i t ioner exeeuted

consents  ex tend lng  the  t ime w l t ;h ln  wh ich  to  i ssue assessments

to  Oc tober  31 ,  I9TZ.  On Oc tobe , r  LZ ,  I9TZ,  the  fncome Tax

Bureau lssued a statement of  Audl t  changes against  the

par tnersh ip  in  the  amount  o f  $ lg8 r4BO.OO p lus  ln te res t  i n

the  amount  o f  $38 ,986 .42  fo r  a  to ta l  o f  $22T1466.42 ,  and

accord lng ly  i ssued  a  No t i ce  o f  De f i c lency  the re fo r .

2 .  J .  c .  B rad fo rd  &  co .  i s  a  l im i ted  par tnersh lp

cons is t ing  o f  15  genera l  par tners  and one l im l ted  par tner

w i th  i t s  p r inc ipa l  o f f i ce  loca ted  ln  Nashv i l l -e ,  Tennessee and

branch o f f i ces  loca ted .  ln  Memphis ,  Knoxv l11e,  K ingspor t ,

Johnson c i ty ,  Jackson,  c1arksv l I1e  and.  chat tanoga,  a l l  i_n

Tennessee;  spar tanburg  and Greenv l l le  in  south  caro l ina ;

c leveland and co]umbus 1n ohio;  Blrmlngham, Alabama; Fort

Lauderda l -e  and Jacksonv l11e,  F lo r lda  (oo tn  c losed in  tg6} ) ;

3  b ranch o f f i ces  loca ted  in  A t lan ta  and one in  Da l ton ,  a l l

i n  Georg la ;  Bos ton ,  Massachuse tbs ;  Co lumbus ,  Gu l fpor t ,

Jackson  and  Mer id ian ,  a l l  i n  M iss . ;  Greensboro ,  Nor th

carol i -na and New york c i ty,  IVew york.  The pet i t loner was

engaged in  bus iness  as  a  b roker  and dea ler  o f  secur i t ies .
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3.  The pet i t loner  dur ing the years in  issue was and

s t i l l  1s  a  member  o f  t he  New York  s tock  Exehange ,  t he  Amer l can

Stock.  Exchange and other  secur i : ty  and commod. l ty  exchanges.

One  o f  t he  pe t l t l one r rs  genera l l  pa r tne rs  spends  a l l  o f  h i s

t ime  execu t i ng  the  f i rm ts  New l l o rk  S tock  Exchange  o rde rs .

The pet l t loner  does not  have a f loor  par tner  on the Amer ican

Exchange but  re ta ins another  f j l rm to execute i ts  orders on thz i t

exchange .

4 .  The  pe t i t i one r t s  bus iness  i nc l udes  t he  pu rchase

and  sa le ,  &s  agen t  f o r  i t s  cus l ; omers ,  o f  secu r l t i e s  l l s t ed  on

the var lous exchanges 1nc1udin65 the New York s tock Exchange

and  the  Amer i can  s tock  Exchange l .  rn  add i t l on ,  t he  pe t l t l one r

ac ts  as  agen t  o r  p r l nc ipa l  i n  connec t i on  w i th  the  pu rchase

and  sa le  by  i t s  cus tomers  o f  I t ove r - the -coun te r t t  o r  un l i s ted

q a a r r r r i  J -  i  a q  m 'uvvu ! r v r se ,  , . u t u81  f unds ,  mun io i pa l  bonds ,  i ndus t r i a l

revenue bonds and commodi_t ies.

5 .  Du r i ng  t he  yea rs  i n  i r ; sue  J .  C .  B rad fo rd  &  Co .

pa r t i c i pa ted  and  s t i 11  pa r t i c i pa tes  i n  pub l i c  underwr i t i ngs

o f  co rpo ra te  s tocks  and  bonds ,  mun ic ipa l  bonds  and  l ndus t r l a l

revenue bonds.  The par tnersh ip  a lso  or lg ina tes  and manages

i ts  own underwr i t lngs  and synd. :Lca tes  the  lssues to  o ther

underwr i te rs  and se l l ing  group par t i c i_pants .



6.  Many corporate underwr i - t ings are managed by an

underwr l ter  or  underwr i ters  loeateC ln  New York Ci ty .  To

keep  ab reas t  o f  deve lopmen ts  w i th  respec t  t o  underwr l t i ng ,

one  o f  t he  pe t i t i one r rs  pa r tne rs  i s  a t tached  to  the  New York

o f f l ee .  H is  du t i es  a re  to  a t tend  p r i ce  mee t i -ngs ,  t o  s lgn

underwr i t ing agreements and to  keep the f l - rm's  pr lnc lpa l

of f ice ln formed of  any develop:ments re la ted to  the underwr l t ing.

7 .  The  pe t i t j . one r  a l so  pa r t i c i pa ted  i n  underwr i t i r g "

ou ts lde  the  s ta te  o f  New York "  I n  those  l ns tances  where  the

pet i t ioner  was the managing und.erwr i ter ,  the syndicat lon

wou ld  be  hand led  by  the  Nashv l l l e  o f f i ce  and  the  New yo rk

b ranch  o f f i ee  was  no t  i nvo l ve< l .

8 .  Du r i ng  t he  yea rs  l n  i s sue ,  t he  pe t l t l one r  was  a

member of  underwr i t lng syndi -cabes where the manager  was located

wi th j .n  the s tate of  New York.  The underwr i t ing agreements

en te red  i n to  by  such  members  o f  t he  synd ica te  a re  re ta j -ned

by  the  underwr i t i ng  managers .  The  se t t l emen t  and  d i s t r i bu t i on

o f  p ro f i t s  a r i s i ng  f r om the  d i s t r i bu t i on  o f  secu r i t i e s  i s

usual ly  made 1n the managerrs  c f f lce but  may be mad.e in  another

p lace  de te rm ined  by  such  manag ing  underwr i t e rs .  Such

r r n r i l  a r r . r n i  +  . i  - -ur ruc r .w f r - r , J - i l 8  ag reemen ts  were  app roved  by  the  p r i nc ipa l  o f f i ce

and  s igned  by  a  pa r tne r  ass igned  to  the  New York  b ranch  o f f i ce

fo r  t ha t  pu rpose ,  o r  some o the r  pa r tne r  i n  t he  p r i nc ipa l

o f f i ce ,  and  then  re tu rned  to  the  manaE inE  underwn i te r  o r

underwr i ters  in  New York
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9.  The underwr i t ing agreements hrere entered in to

fo r  t he  pu rpose  o f  f ac l l i t a t i ng  the  sa le  to  the  pub l i c  o f

secu r l t i es  l ssued  by  an  l ssu lng  co rpo ra t l on .  These

agreemen ts  were  sub jec t  t o  t he  regu la t l ons  o f  t he  Secu r i - t l es

and Exchange Commi-ss lon.  The <1i - f ference i -n  pr ice between

tha t  a t  wh ich  the  sha res  a re  i ssued ,  t ha t  a t  wh ich  they  a re

pu rchased  f rom the  i ssu ing  co rpo ra t i ons  and  the 'p r i ce  a t

wh ich  they  a re  to  be  o f fe red  to  the  pub l i c  i s  ca l l ed  the

sp read .  A  ce r ta in  po r t i on  o f  1 ;he  sp read  i s  t o  be  re tu rned

to the managing underwr i ter  or  underwr i ters  as the l r  underwr i i ; ing

f  ee.  Another  por t lon is  re ta i - r red by the underwr i ter  as

h i s  underwr i t i ng  p ro f i - t s ,  as  compensa t lon  fo r  be ing  pa r t  o f  t l : e

underwr i t ing syndicate.  The balance of  the spread,  namely

the  secondary  p ro f i t s ,  a re  re ta ined  by  the  se l l e rs  o f  t he

s tock  t o  t he  pub l i c ,  whe the r  t hey  a re  so ld  t o  t he  pub l i c

by  the  underwr l t e rs  th rough  the i r  b ranch  o f f i ces  o r  a

sel l ing group of  whi -ch the undr : rwr i ter  may or  may not  be a

par t ,  or  by any dealers inv l ted by the managing underwr i ter

who have so ld the shares of  s tock.  The underwr i t ing

agreement  prov ides for  a  commlt :ment  by each underwr l ter

to  pu rchase  a  ce r ta i -n  amoun t  o . f  t he  j - ssued  secu r l t l es .

The underwr i t ing agreement  may prov lde that  a  cer ta ln  por t ion

o f  t he  secu r i t l es  to  wh ich  the  underwr l t i ng  member  has  commi t ' bed

h imse l f  may  be  rese rved  by  the  managemen t  to  be  so ld  to  membe : rs

o f  a  se l l i ng  g roup  who  a re  no t  pa r t i es  to  the  underwr l t i ng

ag reemen t  and  wou ld  be  en t l t l e r l  on l y  t o  the i r  t t dea le r t s

conces  s lon t t  ,  t he  second .a ry  p ro  f  i t  s  .
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These members may be inv l ted b;y  the und.erwr i t lng manager

o r  t hey  may  reques t  t he  manage : r  t o  be  a l l owed  to  pa r t i c i pa te .

Each dealer  who has been inv i ted or  has requested.  an

lnvitat ion frun a member of suc,ir a group may enter lnto a

I  e o r ' l  a n m m i  #av6s+ vvrur t - r - r ,&ent  to  purchase issued shares .  rn  cer ta in

i ns tances ,  t he  underwr l t e r  may  reques t  t o  become a  member

of  the se l l i -ng group whenever  ie  member underwr i ter  f inds

i - t se l f  i n  a  pos i t i - on  to  be  ab l r :  t o  se l i  more  than  the

shares  a l l o t t ed  to  i t .  r n  t ha 'b  even t ,  w l th  respec t  t o

the shares so ld only  as a membr: r  o f  the se l l ing group,  on ly

the  dea le r t s  concess lon  i s  a l l owed .  
' The  

advan tage  o f  be ing  an

underwr i ter  ra ther  than a member of  the se l l ing group r les r -n

the  fac t  t ha t  t he  underwr i - t e r ,  by  se l r i ng  d i rec t l y  t o  t he
pub l l c ,  w i l l  be  ab le  to  rece i ve  no t  on l y  t he  secondary  p ro f i t s

whichr-  are made by a dealer  but  the underwr i t ing prof i ts  as we. [1.

10 '  The  pe t i t i - one r  ma in ta ined  i t s  books  and  reco rd .s  a t  : L t s
p r i nc i pa l  o f f i ce  i n  Nashv i l l e ,  Tennessee .  The  pa r t ne rsh lp r s

i  n a n m a  n n n ^ , '  -4r ruv ' . s  p [uuuc ihg  depar tmen ts  i ne lude  the  P r ine ipa l  O f  f i ce  Sa1es ,

B ranch  0 f f i ce  sa Ies ,  rns t i t u t rona l ,  t he  T rad . i ng  Depar tmen ts . ,  1 ;he

Corpor 'a te Und'erwr j - t ing Depar tment  and the Munic ipa l  Depar tmenl ; .

Tradlng Depar tments are mainta: rned in  l t rashvl11e and Memphis,

Tennessee  and  A t l an ta ,  Georg ia , ,  un t i l  L95B  the re  was  a  T rad lng

Depar tment  mainta ined at  the New york c i ty  branchr_ of f ice.  The:

Adminis t rat ion and serv j -ce Deperr tments,  located.  in  the pr lnc lpa l

o f f i ce ,  l nc lude  the  Accoun t ing  Depar tmen t ,  t he  comp l i -ance

Depar tmen t ,  t he  Research  Depar t ;men t  and  the  ope ra t i ons  Depar tnen t .
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The Operat ions Depar tment  is  r rade up of  the fo l lowlng

depar tmen ts :  Pe rsonne l  and  O f ' f i ee  Se rv i ces  Depar tmen t ,

In ternal  Audl tor  Dlv idend Depa,r tment ,  Marg ln Depar tment ,

Broker /Dealerr  s  Cashi -err  s  Depa.r tment ,  fnst l tu t lonal

Depar tment ,  System and Communjcat ions Depar tment  and

New York Operat ions Depar tment .  The Systems and Communicat ic ,ns

Depar tmen t ,  l oca ted  i n  t he  p r i . nc lpa l  o f f i ce  i - nc ludes  the  Ma l l

and Dupl icat ion Depar tment ,  thre Wire and Order  Depar tment ,  tLre

Purchase and Sale Depar tment  a,nd the Data Processlng Depar tmernt .

The Wire and Order  Depar tment  is  connected by te le type to

each  o f  t he  f l rmrs  b ranch  o f f i , ces  and  to  the  f l oo rs  o f  t he

New York  and  Amer i can  S tock  Exchanges .

11 .  The  New York  Opera t i ons  Depar tmen t  l oca ted  l n  t he

New York  C i t y  b ranch  o f f i ce  i - s  respons i -b le  fo r  ve r i f y i ng  the

par tnership t  s  t ransact ions on the New York and Amer ican Stoek:

Exchanges .  I n  add i t i on ,  i t  ma , ln ta lns  reco rds  o f  f l oo r

brokerage commiss ions due to  cr r  f rom other  brokers,  and

rece ives  and  de l i ve rs  secu r i t i es  due  to  o r  f rom o the r  b roke rs r .

L2 .  The  pe t l t i one r t s  b ra .nch  o f f i ce  i n  New York  C i t y

is  under  the management  of  a  res ident  par tner .  f ts  reg is tererd

rep resen ta t l ves  buy  and  se11  secu r i t i es  fo r  cus tomers  o f  t he

f i rm .  The  New York  o f f i ce  as  we l l  as  the  o the r  b ranch  o f f l ce rs

mai-nta in a ' rb lo t ter i l  record of '  the t ransact ions wi - th in  that

pa r t i cu la r  b ranch  o f f l ce .  Repro r t s  o f  t he  execu t i on  a re

s lmul taneously  sent  to  Nashvi l . le  through the Wire and Order

Depar tmen t .  I t  wou ld  then  be  en te red  i n to  the  compu te rs  ma ln ta ined

in  ch iaac rn  r l l 1no1s .  O rde rs  t o  buy  and  se l l  ove r - t he -coUn te r r

secu r i t i es  o r i g ina t i ng  i n  t he  New York  o f f i ee  wou ld  be  c red i ted

to  t ha t  o f f i ce .



\ ) -

13 .  The  pe t i t i one r  repo r l ; ed  no  New York  i ncome f rom e i t i r e r

the  underwr i t l ng  o f  secu r l t i es  o r  t he r  d l s t r i bu t i on  o f  underwr j l t t en

secu r i t i es .  The  pe t i t i one r  a l -Loca te i l  i t s  i ncome on  the  bas l s

of  the three factor  formula as prov i i l .ed for  in  sect ion T0T

subsec t i -on  ( c )  o f  t he  Tax  Law.  The  p re t l t i one r  a l so  a l l oca ted

the sa lary  of  the f loor  par tner  on t t re  New York Stoek Exchangcl

t o  t he  p r i nc i pa l  o f f i ce  i n  Nashv l11e ,  Tennessee .

14.  The pet i t ioner  est imer ted thrat  the pr lmary underwr i t j -ng

p ro f i t s  a t t r i bu tab le  to  New yo rk  sou rees  (where  the  manag ing

underwr i ter  was located in  New york a.nd Dis t r ibut ion of

underwr l t t en  secu r l t l es  takes  p lace  ' i . n  
New yo rk )  rep resen ted

27% o f  i t s  co rpo ra te . t r ad ing  i ncome .  such  a  pe rcen tage  was

based  on  the  f l gu res  o f  t he  pe t ; i t l o re r  by  d i v id ing  g ross

n . t r r t a n q . { -  a  i  n nvv ! r / v rous  r r ruo l f l e  by  the  p r imar l ,  p ro f i t  l ess  the  p r imary

p ro f i t  a l ready  i nc l -uded  i n  New yo rk  sa1es .  The  aud i to r

accep ted  such  es t ima tes  1n  compru t i ng  p r imary  underwr l t i ng

n F n f i J -  o r - + E i l ^ u t a b l e  t o  N e w  Y o r l , :  S o u r c e s -  T h e  n r . i m : r . ry r v r r u  q , u L / l r u L r u d . u I g  u U  N e W  I O I . I T _  S O U F C g S .  1 l - r . , . * ^ J

n p n f i f  n n  r r n Ayrvr- -LU Lrr r .  ur ru€t rwf i - t ings where t ;he manager  was located outs ide

New York  was  no t  cons ide red .  l neome a t t r i bu tab le  to  New yo rk

s r ) t l F n  6  e

15 .  The  pe t i t i one r  d i d  no t  a l l oca te  t o  New Yo rk  sou rces

the  ove r - the -eoun te r  t rades  co r rsummated  o r  execu ted .  i n  New York .

r t  es t i -ma ted  such  t rades  to  be  zo% o f  i t s  t o ta l  commiss i -ons

f rom un l i s ted  secu r i t l es .  The  aud j - to r  e roneous ly  a l l oea ted

r00% o f  such  commiss lons  i ns tea ,d  o f  50% the reo f ,  o r  LO% o f

t he  t o ta l  commlss lon  o f  ove r - t h re - coun te r  t r ades .
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15 .  Assessmen ts  o f  add i t i ona l  i ncome fo r  t he  yea rs  1n  i ssue

lnc luded  i ncome o r ig ina t l ng  i n  t he  pe t i t j - one r rs  New York  o f f i ce

under  the  head ings  r rT rad ing -Othe r " .  Fo r  t he  yea r  1966  the

audi tor  er roneously  inc luded under  the aforement ioned heading

a  p ro f l t  1n  t he  amoun t  o f  $1191382 .00 ,  i ns tead  o f  a  l oss

ln that  amount .

77 .  The  f i gu res  on  the  schedu les  o f  t he  aud l to r  wh lch

a re  a t tached  to  the  S ta temen t  o f  Aud i t  Changes  were  based  on

the  f i gu res  as  re f l ec ted  on  the r  books  and  reco rds  o f  t he

pe t i t i one r .

18 .  I n  20  NYCRR 207 .5 ( c ) ( r )  and  (2 )  i t  i s  p rov lded :

c .  Spec la . l  r u le  fo r  secu r l l y  and  commod i t y  b roke rs ,

In  any method of  a11oc3; t lon permi t ted or  requi red

in  the  case  o f  secu r i t y '  and  commod i t y  b roke rs

do ing  bus lness  w i l t h in  e rnd  w i thou t  New York  S ta te ,

the  commiss ions  c le r i ve i t  f r om the  execu t l on  o f

n r r r nhesc  o r  sa les  o rde rs  f o r  t he  accoun t  o f
l J u r  v t 4 s e v

cuscomers  sha1 l  be  a l l oca ted  on  the  fo l l ow lng

bas i s :

1 .  I f  t he  o r<1er  reee ived  a t  t he  New York  S ta te

p lace  o f  bus iness  f o r  execu t i on  on  a  New

York  S ta t r :  exchz rnge  o r i g ina tes  a t  a  bona  f i de

es tab l i sh r :d  o f f : Lce  o f  t he  b roke r  l oea ted

ou ts id .e  the  S ta l ; e ,  40  pe rcen t  o f  t he  comin i ss ion

in  the  case  o f  s tocks  and  50  pe rcen t  o f  t he

commiss io :n  i n  t he  case  o f  bonds  and  commcd i t i es
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sha l1  be  a l loca t ;ed  to

and lncluded in gross

to New Yo::k Stat ;e.

the  Sta te  o f  New York

income a t t r lbu tab le

f f  the orcier or i -g inates at  the New York f i tate

p lace  o f  t rus lnes is  and is  t ransmi t ted  to  € r

bona f ide  es tab l . i shed o f f l ce  o f  the  broker r

fo r  execut ; ion  orL  an  exchange loca ted  in

another  S t ;a te ,  6 ,0  percent  o f  the  commi-ss j -on

1n the  cas 'e  o f  s tocks  and 50  percent  o f  t ;he

commlss ion  in  t l re  case o f  bonds  and

commodi - t ie rs  shaI I  be  a l loca ted  to  the  Steu te  o f  New

York and j .ncLuded in gross j_ncome attr lbutable

to  New York  S ta te .

19 .  The  ' t schedu le  B f '  a t t a . ched  to  the  s ta temen t  o f  Aud i t

Changes  i nc luded  d i rec t  and  i nd i rec t  expenses  a t t r l bu tab le  to

New Yo rk  sou rces .  The  d i r ec t  expenses  l nc l uded  a l l  o f  t he

ac tua l  expenses  i -ncu r red  by  the  New yo rk  o f f i ce  i nc lud ing

sa la r i es ,  r en t ,  t axes ,  dep rec ia t i on ,  w i res ,  t i c ke t s ,  f l oo r

b roke rage ,  o the r  b roke rage ,  c lea rance  cha rges  and  ma ln tenance

eha rges .  A11  o f  t hese  expenses  we re  re f l ec ted  on  t he  books

o f  t he  pa r t ne rsh ip .

The  i nd i rec t  expenses  were  a l l oca ted  on  the  bas l s  o f  a

pe rcen tage  o f  t o ta l  New York  i ncome d i v lded  by  the  to ta l  i ncome

o f  t he  pa r tne rsh lp .  The  pe rcen tage  o f  such  i nd . i rec t  expenses

amoun ted  t o  zB .59T% fo r  L96 \ ;  zT .Boe% fo r  1965 ;  30 .L69 / "  f o r  1966 ;

29 .639% fo r  L96T t  29 .4Bz% fo r  t 96B ;  2 i 3 .613% fo r  L969  and  30 .033% fo r

I  O 7 n

2.
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CONCLUSIONS OF LAW

A. That the rncome Tax Eureau ls directed to recompute

the taxes due on the basis of  the errors on audi t  as set  for th

in  F ind lngs  (15)  and  ( f61 ,  supra .

B. That al though the total  prof l ts made from the

und.erwri t lng,  d istr lbut ion and sale of  secur l t les lnclude

both  underwr i t lng  pro f l t s  and seeondary  p ro f i t s ,  the

underwri t ing prof i ts are separate and dist inct  f rom the

secondary  p ro f l t s .  Each o f  the  pro f i t s  l s  requ l red  to

be a l loca ted  to  the  source  o f  such pro f l t s .  The souree

of the pr i -mary and underwrl t ing prof i ts was the pr inclpal  of f lce

of the rnanaglng underwri ter  of  the u:nderwrl t ing syndicate

and not the pr incipal  of f ice of  the 'baxpayer or any of f ices

o f  the  taxpayer  where  the  shares  were  so ld .

C.  That  the  Income Tax  Bureau proper ly  a l loca ted

to New York al l  underwrl t ing o,r  pr lmi l ry prof i ts recelved by

the taxpayer as a member of  an underrntr l t lng syndicate

managed by a New York underwribing manager.

D. That the net business incom<l of  the pet i t i .oner

al locable to New York state wars proper ly determined pursuant

to  the  p rov ls ions  o f  subsee t io r r  (b )  s ;ec t lon  T0T o f  the

Tax Law and 20 NYCRR 207.3 ( ! !per Jal t f ray and Hopwood y.

S ta . te  Tax  Commiss ion ,  \Z  AD Zd ,  381 ,  348  NyS 2d  Z4Z.
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E.  Tha t  t he  a l l oca t l on  o l l  commi -ss ion  i ncome on  l i s ted

secu r l t i - es  execu ted  on  the  exc i ranges  l oca ted  i n  New York

pu rsuan t  t o  2ONYCRR 207 .5 (c )  (1 , )  and  ( ,2 )  was  p rope r  and  no t

d i sc r im ina to ry  o r  a rb l t ra ry .

F.  That  the a l locat lon o l l  commi.ss lons on over- the-count< l r

(un l is ted)  secur i t ies cons,ummat;ed.  wi t ;h in  the State of  New York

was  p rope r l y  a l l oca ted  50% to  l l ew  York  and  50% to  the

p r lnc lpa l  o f f l ce  i n  Nashv i l l e ,  Tennes tsee .

G .  Tha t  t he  a l l oca t i on  o l l  exoenses  a t t r i bu tab le  to

New York  sou rces  was  p rope r .

H .  Tha t  t he  pe t i t l on  o f  " f  .  C .  E t rad fo rd  &  Co .  i s

g ran ted  to  the  ex ten t  l nd l ca tec l .  i n  Conc lus ion  (A )  sup ra

and  i s  i n  a l l  o the r  respec ts  den ied .

DATED: Albany,  New York STATE TAX COMMTSSION

February l, L977

V\^-t \-\h^ {u-*+'---

?A ,L
COMMISSIONER

N-rA_
RESIDENT


