
. 'STATE. OF NEW YORK
STATE TAX COM},IISSION

In the Matter of the Pet i t ion

o f
FRANCIS C. CURRIE AND
ELEANOR B. CUR3'IE

For a Redeterminat ion of a Def ic iency or
a Revlsion of a Determinatl"on or a Refund

AFFIDAVIT OF MAILING

of Personal Income
Taxes under Art ic le (E) 22 of the
Tax Law for the Year(s) e6i*€6eedcG)
1o64 through 1o70 _

State of New York
County of Albarry

Bruce Batchelor , being duly sworn, deposes and says that

nhe is an empLoyee of the Department of Taxation and Finance, over L8 years of

age, and that on the lst day of February , 19W , *he served the within

Notice of Decision by (certi:Eied) mail uPon Eu{'ene Chester and Peter

K. Lathrop, Esqs. (representat ive of)  the pet i t ioner in the within proceedlng,

by encl-osing a true copy thereof in a secureLy sealed postpaid wrapper addressed

as foltows: Eugene Chester.and Peter K. Lathrop, Esqs.
Everett, Johnson & Breckenrid.ge
20 Exehange Place
New York, New York 10005

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the (representative

of the) pet i t ioner herein and that the address set forth on said wrapper is the

last knorm address of the (representat ive of the) pet i t loner.

Sworn to

ls t  day

before me this

of Febrrrarv , L977.
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.STATE.OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f
FRANCIS C. CURNIE AND
ELEANOR B. CURRIE

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
of Personal Ineome
Taxes under Art ic le (q) 22 of the
Tax Law for the Year(s) g&*SfifrS&h&

196lr throwh 1o7O

State of New York
County of Albany

AFFIDAVIT OF MAILING

Bruee Batchelor , being duly sworn, deposes and says that

ghe is an empLoyee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 1sf day of Februa* L9T7 r Ehe served the within

Notice of Decisi-on by (certifi ied) mail- upon Francis C. Currie and

Eleanor B. Crrrie (xeSregeetgk*Xgxgfl the petitioner in the within proceeding'

by enclosing a true c,opy thereof in a securely seated postpaid wrapper addressed

as follows: I\tIr. and ]\frs. Francis C. Cr:mie
5622 Shady Grove Road
Menphis, Tennessee 38LL7

and by deposit ing same enclosed in a postpaid properLy addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the I ln i ted States Postal  Service within the State of New York.

That Jeponent further says that the said addressee is the (ffp1p€f€Ff*f,*ffi

rtrktftE) petition€r herein and that the address set forth on said lrrapper is the

last known address of the (gpgffiX*Efnffigf,x**.F) petitioner.

Sworn

-LD tr

Lo

d a y

before me this

,of February

)
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STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 1

Frfumnrry l, 19ryf

A D D R E S S  Y O U R  R E P L Y  T O

TELEPHoNE: tsrer 4!?-lfiti

r
$&, rsd *&** Srml* 0. &nrilr
t6en shN# &xcm Affi$
Wirr Mmrns ,pl.l?

Dn*F !ilF* {mA &r. $mr!*s

Please take notice of the ffifglffi
of  the State Tax Connnission enclosed herer,Ti th,

Please take further notice that pursuant to
Section($ 6ffi of the Tax Law, anY
proceeding in c-ourt to revievt an adverse deci-
sion must be cornmenced within
from the date of this notice. 

{ mtfrl

Inquiries concerning the computation of tax
due or refund all-owed in accordance with this
decision or concerning any other matter reLat ive
hereto may be addressed to the undersigned. They
will be referred to the proper Party for repLy.

lffi*&Iss *ffimfism
Petitioner I s Representative :

Taxing Bureau's Representat ive:

rA -1 .12  (L /76 )
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STATE TAX @}MISSION

h the I'Iatter of the Petition

of

FRANCIS C. CURRIE and ELEAI{OR B. CTIRRIE

fo,r Redeterminaticrn of a Deficiencv or for Reftnd
of: Personal hcone Tax r-nder Articie 22 of trre
Taxlarr for the Years L964 tbroush L970.

DECISION

Francis C. C\:rrie and Eleanor B. Currie, residing ax 5622 Shaq, GYove Road,

I4enphis, Terueessee 38117, filed a petition :for redetermirration of a deficiency

or for refund of personal incone ta:< urder Article 22 of the Toc l-aw for ttre

years f964 tlrough L970. (File No. LL027).

A forrnal hearing was held on April 28, L976, at the offices of the State

Tax Corrnission, T\,ro World Tbade Center, New lfork, New York, before Nigel G. I,'lright,

Hearing Officer. The petitioners appeared by Everett, Jottrso'n & Bredcenridge

(Eugene Chester, Esq. and Peter K. Lathrop, Esq. of coursel). ltre Incone Ta<

Bureau appeared by Peter Crotty, Esq. (Solorrnn Sies, Esq. of coursel).

ISSIIES

I. trihether the nethod of allocaLing irrcone and e<penses attributable to

New York State, inclucling the nethod of allocating priru:ry or trrde:r,rriting profits

by petitioner, Franeis C. Cucrie's parbrershjlp, J. C. Bradford & Co., an utder-

writer and dealer in securities was proper, u*ren as part of a ptrblic offering, the

aforenBntioned parcnership, as a menber of an r:ndslnrriting syndicate rrErraged by a

New York-based urde:r,rriter, enters into an r-urdsr,nciting ccnmiurBnt for ttre Errctr,ase

of secr-rities of an issuing corporation.



-2 -

II. *a ,, the resultant effect of srrch allocations on petitioners',

Francis C. C\:mie and Elearor B. C'u:rie, perrsonal income tax liability?

FINDINGS OF FACf,

l. Petiticnrers, Francis C. Currie and El-eanor B. Currie, filed Nen^r York

State nonresiderrt incone tax returns for the years 1964 through L970.

2. On October 12, L972, dre l:ncone Tar Br.reau issued a Notice of

Deficiency Fgainst the petitioners, ftancis (1. C\rrzie md Eleanor B. Ctr:rie for

the years 1964 througfr L970. Said NoLice of Deficiency was based on F?ancis C.

Cu:rie's share, as a parbler, of partrrership incone fromprinnry or randsr,rriting

profits and stock brokerage conmission urd uradjrrg incone earned by J. C. Bradford

& Co., during the years in issue. Since the disposition of the petition of

F?ancis C. Cr:rie and Eleanor B. Crrrie is contingent on the State Tar Cormrission's

determination in the Petition of J. C. Bradfrrrd & Co., the "Findings of Fact" in

said decision are hereby adopted.

3. It was stipuLated at the hearing irr the }4atter of J. C. Bradford & e.o.,

that ttre auditor's Sched:le C - "Distribution to ParEters" con:ectly reflects tkre

total Federal incoure each partner of J. C. Bradford & Co. earned ard./ot received

fr,om said partnership drring ttre years 1964 l-ftroqh Lg7O. It was fi:rther

stipulated that the aforenrentioned arpr-rrt of incone of each parfirer vil::ich is

allocable to Nev,r York State shall be equal to the arrru:It determined by rultiplying

the anor-urt of such incone by the percentage of incone allocable to New Yor{< as is

ultinntely determined in the proceedings rel:rting to J. C. Bradford & Co.'s

unincorporated br:siness tax.

@NCLUSIONS OII IAW

A. That the "Conch:,sions of La#' stated in the State Tat Conrnission decision

in the Petition of J. C. Bradford & Co., a copy of vfuidr is attadred hereto, are

hereby adopted.
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B. That the petitioners are liable for personal incone tax drre on

Francis C. Cllrie's proporEionate share of the parbrership, J. C. Bradford &

Co.'s prinnrry or tnde:vrriting and brokerage conmission and trading profits

allocated to Nelo York State for the years in. issr:e, in the State Tac Connissicn

decision in the Petition of J. C. Bradford & Co., e><cept as stated tlrerein.

C. Ihat the petition of F?arcis C. Curzie and Eleanor B. Cr-rrie is

granted to the exEent indicated in Conclusion "A" of the Petition of J. C.

Bradford & Co., and is in all other respects denied.

DAIED: Albarry, Neur York
February l, L977

ht^/rt3 | t''-'^'-'
M}A,IISSIONER



STATE OF NEW YORK

STATE TAX COMMISSION

f n  t he  Ma t te r  o f  t he

n f

J .  C .  BRADFORD &

for  Redeterminat lon of  a
Refund of  Unincorporated
Ar t i c l e  23  o f  t he  Tax  Law
th rough  L970 .

Pe t i t i on

bo.
l

Def i c iency  o r  f o r
Bus iness  Tax  under

fo r  t he  Years  1964

DECIS ION

J .  C .  B rad fo rd  &  Co . ,  LTA  Fou r th  Avenue  No r th ,  Nashv l l 1e ,

TennesseF  
"72L9 ,  

f i l ed  a  pe t i t i - on  unde r  A r t i c l e  23  o f  t he  TaxJ I

Law fo r  rede te rm ina t i on  o f  a  de f i e ienev  o r  f o r  re fund  o f

un inco rpo ra ted  bus lness  tax  under  A r t i c l e  23  o f  t he  Tax  Law fo r

t he  yea rs  1964  t h rough  1970 .

A  hea r i ng  was  he ld  on  Ap r i l  ZB ,  LgT6 ,  d t  ) : I 5  A .M .  a t  t he

o f f i - ces  o f  t he  s ta te  Tax  commiss ion ,  Two  wor ld  r rade  cen te r ,

New Yo rk ,  New Yo rk ,  be fo re  N ige l  G .  Wr igh t ,  Hea r l ng  O f f i ce r .

The  pe t l t i one r  appea red  by  Eve re t t ,  Johnson  &  B recken r i dge ,  Esqs . ,

(Eugene  Ches te r ,  Esq .  and .  Pe te r  K .  La th rop ,  Esq .  o f  counse l ) .

The  Income Tax  Bureau  appeared  by  Pe te r  C ro t t y ,  Esq . ,  (So lomon

S ies ,  Esq .  o f  counse l ) .

ISSUES

1.  Whe the r  t he  pe t l t l one r ,  a f l  unde rwr i - t e r  and  dea le r  i n

s c n t r n i  i  i  a a  " q o d  1 .  h o  n F ^ n a F  n e t h O d  C l f  a l l O C a t  i n g  p f  i m a f y  0 1 "q v v u  v l t u  y r  v l / g l

unde rwr i t i ng  p ro f i t s ,  when  as  pa r t  o f  a  pub l i c  o f f e r i ng :  p€ t i t i one r ' ,

as a member of  an underwr i t ing syndicate managed by a New York-based

underwr i t e r .  en te rs  i n to  an  unc ie rwr l t i ng  commibmen t  f o r  t he
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purchase of  secur i t ies of  an issuing corporat ion.

a. The rncome Tax Bureau assercs that such primary and

underr^rrit ing profit is allocable to New york state in those

instances where the under,vrit ing activity occurred in this. State

and is to be distinguished from the secondary profit which is

measured by the amount of profit made by an independent dealer

on shares sold to the public and which are aLlocated to the branch

off ice f rom which the secur i t ies were sold.

b.  Pet i t ioner asserts that  the Eotal  prof i t  f rom both the

underr^rrit ing and sale of the securit ies (the primary and second-

ary prof i ts)  a l ternat ively should be al locared to rhe of f ice

where the shares were sold, or that the under*rrit ing or primary

prof i t  should be al located to Nashvi l l le,  Tennessee where i ts pr in-

c ipa l  o f f i ce  i s  loca ted .

rr. IrJhether the petit ioner properly allocated, income by

using the three factor for:urula as provided in subsection (c)

section 707 of the Tax Larnr or whether the rncome Tax Bureau

proper ly al located peci t ioner 's income by using the direct  method

of accor.nt ing by peci t ioner 's books, &s provided in

of  sect ion 707 of  the Tax Law.

rrr .  wtrether the percentage al locat ion of  stock

couurission income as provided for in the rncome Tax

was proper.

IV.  Wlrether the al locat ion of  d i rect  and indirect  expenses

was proper.

subsect ion (  b)

brokerage

Regulat ions
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FINDINGS OF FACT

t .  The  pe t l t l oner ,  J .  C .  Brad . fo rd  &  Co. ,  f i l ed

partnership and unincorporated business lncome tax returns

for  the  years  1964 th rough r9To.  The pe t l t ioner  executed .

consents  ex tend ing  the  t i rne  w i th in  wh ich  to  j -ssue assessments

to  Oc tober  31 ,  I9TZ.  On Oc tober  !2 ,  ITTZ,  the  fncome Tax

Bureau lssued a statement of  Aud. i t  changes agalnst  the
par tnersh lp  ln  the  amount  o f  $ lBB,4g0 .0O p lus  ln te res t  i n

the  amount  o f  $38 ,g86 ,42  fo r  a  to ta l  o f  $227 ,4G6.42 ,  and

aecord lng ly  l ssued  a  No t l ce  o f  De f i c iency  the re fo r .

2 .  J .  C .  Brad . fo rd  &  Co.  i s  a  l im i ted  par tnersh ip

cons ls t lng  o f  15  genera l  par tners  and one l lm i ted  par tner

w i th  l t s  p r lnc ipa l  o f f i . ce  loca ted  in  Nashv1 l1e ,  Tennessee an .
branch o f f i ces  loca ted  ln  Memphis ,  Knoxv l l Ie ,  K lngspor t ,

Johnson c i ty ,  Jaekson,  c r -a rksv i l re  and chat tanoga,  a l l  in

Tennessee;  spar tanburg  and Greenv i - l le  in  south  caro l ina ;

c leveland and columbus i .n ohlo;  Birmlngham, Alabama; Fort

Lauderda le  and Jacksonv l ] le ,  F lo r ida  (no t r r  c losed in  rg6B) ;

3  b raneh o f f i -ces  loca ted  in  A t lan ta  and one in  Da l ton ,  a l l
i n  Georg la ;  Bos ton ,  Massachuse t ts ;  c r r lumbus ,  Gu l fpor t ,

Jackson  and  Mer id ian ,  a l l  i n  M iss . ;  Greensboro ,  Nor th
caro l ina  and New york  c i ty ,  New york .  The pe t l t i_oner  was
engaged in  bus lness  as  a  b roker  and dea ler  o f  secur l t ies .
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3. The pet i t loner dur lng the years i .n issue was and

s t l lL  l s  a  member  o f  the  New York  s tock  Exchange,  the  Amer iean

Stock Exchange and other secur l ty and commodity exchanges.

One of  the pet i t ioner t  s general  partners spends al l  of  h is

t tme exeeut ing  the  f l rmt  s  New York  S tock  Exchange orders .

The pet i t ioner does not have a f loor partner on the Arner lcan

Exchange but retains another f i rm to execute i ts orders on that

exehange.

4 .  The pe t i t loner ts  bus lness  inc lud .es  the  purchase

and sa le ,  as  agent  fo r  i t s  cus tomers . ,  o f  secur i t ies  11s ted  on

the  var ious  exchanges inc lud lng  the 'New York  s tock  Exchange

and the  Amer ican s tock  Exchange.  rn  add i t lon ,  the  pe t l t loner

ac fs  as  agent  c r  p r inc lpa l  in  connect lon  w i th  the  purchase

and sa le  by  i t s  cus tomers  o f  I tover - the-counter r t  o r  un l i s ted

secur l t les ,  mutua l  funds ,  mun i .c ipa l  bonds ,  indus t r j .a l

revenue bonds and commodi t les .

5 .  Dur ing  the  years  in  j -ssue J .  C .  Brad ford  & Co.

par t i c ipa ted  and s t i l l  par t i c ipa tes  in  pub11c underwr i t ings

of corporate stocks and bonds, munleipal  bonds and industr iaL

revenue bonds.  The par tnersh ip  a lso  or ig ina tes  and manages

i ts  own underwr i t ings  and.  synd ica tes  the  issues to  o ther

underwr i te rs  and se l l ing  group par t l c ipants .
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6.  Many eorporate underwr l t ings are managed by an

und.erwr j . ter  or  underwr i ters  located in  New York Ci ty .  _To

keep abreast  o f  developments wi th  respect  to  underwr l t ing,

one  o f  t he  pe t i t i one r rs  pa r tne rs  1s  a t tached  to  the  New York

o f f i ce .  H ls  du t i es  a re  to  a t tend  p r i - ce  mee t lngs ,  t o  s ign

underwr i t ing agreements and to  keep the f i rmts pr inc ipa l

of f ice ln formed of  any developments re la ted to  the underwr l t lng.

7 .  The  pe t i t i one r  a l so  pa r t i c i pa ted  i n  underwr i t l ngs

ou ts ide  the  S ta te  o f  New York .  I n  t hose  i ns tanees  where  the

pet i t j .oner  was the managing underwr l ter ,  the syndlcat ion

would be handled b i  the Nashvi l le  of f ice and the New York

b ranch  o f f i ce  was  no t  i nvo ]ved .

B .  Dur ing  the  yea rs  i n  i ssue ,  t he  pe t i t i one r  was  a

member of  underwr i t lng syndi -cates where the manager  was located

wi th in  the s tate of  New York.  The underwr l t ing agreements

en te red  i n to  by  such  members  o f  t he  synd lca te  a re  re ta ined

by  the  underwr i t i ng  managers .  The  se t t l emen t  and  d i s t r i bu t i -on

o f  p ro f i t s  a r l s i -ng  f rom the  d i s t r i bu t i on  o f  secu r i t i es  i s

usual - ly  made 1n the manager?s of f lce but  may be made in  another

p lace  de te rm ined  by  such  manag ing  underwr i t e rs .  Such

underwr i t ing agreements were approved by the pr i -nc ipa l  o f f l -ce

and  s igned  by  a  pa r tne r  ass lgned  to  the  New York  b ranch  o f f i ce

fo r  t ha t  pu rpose :  o r  some o the r  pa r tne r  i n  t he  p r i nc ipa l

o f f i ce ,  and  then  re tu rned  to  the  manag lng  underwr l t e r  o r

underwr i ters  1n New York.
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9. The underwrit ing agreements were entered into

f o r  t he  pu rpose  o f  f ac i l i t a t i ng  the  sa le  to  the  pub l i c  o f

secu r i t l es  l ssued  by  an  i ssu ing  co rpo ra t i on .  These

agreemen ts  were  sub jec t  t o  t he  regu la t i ons  o f  t he  Secu r l t l es

and Bxchange Commiss lon.  The d l f ference in  pr lce between

that  a t  which the shares are j -ssued,  that  a t  whlch they are

pu rchased  f ro rn  the  i ssu ing  co rpo ra t i ons  and  the  p r l ce  a t

wh ich  they  a re  to  be  o f fe red  to  the  pub l i c  i s  ca l l ed  the

sp read .  A  ce r ta in  po r t j - on  o f  t he  sp read  i s  t o  be  re tu rned

to the managing underwr i ter  or  underwr i ters  as the i r  underwrt t lng

fee .  Ano the r  po r t i on  i s  re ta ined  t l y  t he  underwr l t e r  as

h i s  underwr i t i ng  p ro f i t s ,  as  compensa t lon  fo r  be ing  pa r t  o f  t he

underwr i t i ng  synd ica te .  The .ba lance  o f  t he  sp read ,  name ly

the  secondary  p ro f l t s ,  a re  re ta ined  by  the  se l l e rs  o f  t he

s tock  t o  t he  pub l i c ,  whe the r  t hey  a . re  so ld  t o  t he  pub l i c

by  the  underwr i t e rs  th rough  the i r  b ranch  o f f i ces  o r  a

sel l ing group of  which the underwr i ter  may or  may not  be a

par t ,  or  by any dealers lnv i ted by the managing underwr i ter

who have so ld the shares of  s tock.  The underwr i t inE

agreement  prov ides for  a  commltment  by each underwr l ter

to  pu rchase  a  ce r ta ln  amoun f  o f  t he  i ssued  secu r i t i es .

The underwr l t ing agreement  may prov ide that  a  cer ta in  por t ion

o f  t he  secu r i t i es  to  wh ich  the  underwr i t i ng  member  has  commi t ted

h imse l f  may  be  rese rved  by  the  managemen t  to  be  so ld  to  members

of  a  se l l ing group who are not  par t : ies to  the under"wr l t ing

ag reemen t  and  wou ld  be  en t i t l - ed  on l y  to  the i r  I ' dea le r t s

concess ion r r ,  t he  seconda ry  p ro f i t s .
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These members may be inv l ted by the underwr l t ing manager

o r  t hey  may  reques t  t he  manager  to  be  a l l owed  to  pa r t l c i pa te .

Each  dea le r  who  has  been  inv i t ed  o r  has  reques ted .  an

inv i ta t ion fzqn a member of  such a group may enter  in to a

Iega1 commltment  to  purchase lssue, i  shares.  rn  cer ta ln

lnstances,  the underwr i ter  may request  to  become a member

of  the se l l lng group whenever  a member underwr i ter  f inds

i t se l f  i n  a  pos l t i on  to  be  ab le  to  se l l  more  than  the

shares  a l l - o t t ed  to  i t .  r n  t ha t  even t ,  w l th  respec t  t o

the  sha res  so ld  on l y  as  a  member  o f  t he  se l l i ng  g roup ,  on ry

the  dea le r t s  concess lon  i s  a l l o ra red "  
'The  

advan tage  o f  be ing  an

underwr i ter  ra ther  than a member of '  the se l l ing group l ies in

the fact  that  the underwr i ter ,  by s ie l l ing d i rect ry  to  the

pub l i c ,  w i l l  be  ab le  to  rece i ve  no t  on l y  t he  secondary  p ro f i t s

which are nade by a d.ealer  but  the underwr l t ing prof i ts  as wel I .

10 '  The  pe t i t i one r  ma in ta lned  i t s  books  and  reco rds  a t  i t s

p r i nc ipa l  o f f i ce  i n  Nashv i l l e ,  Tennessee .  The  pa r tne rsh i_p rs

income p roduc ing  d .epa r tmen ts  l nc lude  the  P r inc ipa l  o f f i ce  sa1es ,

B ranch  o f f i ce  sa1es ,  rns t i t u t i ona l ,  t he  T rad ing  Depar tmen ts_ ,  t he

corporate und 'erwr i t ing Depar tment  and the Munic ipa l  Depar tment .

Trading Depar tments are mainta ined in  Nashvl1 le an, l  Memphls,

Tennessee  and  A t l an ta ,  Georg i -a .  un .b i I  1968  the re  was  a  T rad ing

Depar tment  mainta ined at  the New yonk c i ty  branchr_ r : f f ice.  The

Admin i s t ra t i on  and  se rv i ce  Depar tmen ts ,  l oca ted  i n  t he  p r i nc ipa l

o f f i ce ,  i nc lud .e  the  Accoun t ing  Depa : : tmen t ,  t he  comp l iance

Depar tmen t ,  t he  Research  Depar tnen t  and  the  Opera t l ons  Depar tmen t .
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The Operat lons Department is made up of  the fo l lowing

depar tments :  Personne l  and Of f i ce  Serv lces  Depar tment ,

Internal  Audi tor  Div idend Department,  Margin Department,

Broker/Dealert  s Cashlert  s Department,  Inst l tut lonal

Department,  System and Communlcat i .ons Department and

New York Operat lons Department.  l lhe Systems and Communlcat lons

Depar tment ,  loca ted  in  the  pr lnc lpa l  o f f i ce  inc ludes  the  Mai l

and Dupl icat ion Department,  the Wi,re and Order Department,  the

Purchase and Sal-e Depantment and the Data Processlng Department.

The Wire and Order Department is conneeted by te letype to

each o f  the  f i rmts  b ranch o f f l ces  and to  the  f loors  o f  the

New York  and Amer ican Stock  Exchanges.

11. The New York Operat ions Department located in the

New York  c i ty  b ranch o f f l ce  i s  respons ib re  fo r  ver i f y ing  the

partnership I  s t ransact ions on the New York and American Stock

Exchanges.  fn  add i t lon ,  i t  ma in ta lns  record .s  o f  f loor

brokerage commiss ions  due to  o r  f rom o ther  b rokers ,  and

rece ives  and de l i vers  secur l t ies  due to  o r  f rom o ther  b rokers .

12 ,  The  pe t i t i oner ' s  b ranch  o f f l ce  1n  New York  C i t y

is  under  the  management  o f  a  res ident  par tner .  l t s  reg is te red

representa t ives  buy  and se11 secur i t ies  fo r  cus tomers  o f  the

f i rm.  The New York  o f f i ce  as  we l l  as  the  o ther  b ranch o f f i ces

maln ta in  a  'b lo t te r r r  reeord  o f  the  t ransac t ions  w l th in  tha t

par t i cu la r  b ranch o f f i ce .  Repor ts  o f  the  exeeut lon  are

s imu l taneous ly  sent  to  Nashv i l l -e  th rough the  w i re  and order

Department I t  wou ld  then  be  en te . red  i n to  the  compu te rs  ma in ta ined

in  ch i - cago ,  r11 ino i s .  o rde rs  to  buy  and  se lL  ove r - the -coun te r

secu r i t i es  o r i -g ina t i ng  i n  t he  New York  o f f l ce  wou ld  be  c red i ted

to  t ha t  o f f i ce .
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13 .  The  pe t i t i - one r  repo r ted  no  New York  i ncome f rom e l the r

the  underwr i t l ng  o f  secu r i t l es  o r  t he  d i s t r i bu t i on  o f  und .e rwr l t t en

secu r i t i es .  The  pe t i t i one r  a l l oca ted .  i t s  i ncome on  the  bas i s

o f  t he  th ree  fac to r  f o rmu la  as  p rov ided  fo r  i n  sec t i on  707

subsec t i . on  ( c )  o f  t he  Tax  Law.  The  pe t l t i one r  a l so  a l l oca ted

the sa lary  of  the f loor  par tner  on the New York s tock Exchange

to  the  p r i nc ipa l  o f f i ce  j _n  Nashv i l l e ,  Tennessee .

14 .  The  pe t i t i one r  es t ima ted  tha t  t he  p r imary  underwr l t i ng

prof i ts  a t t r ibutable to  New York sources (where the managing

underwr i ter  was located ln  New York and Di -s t r ibut ion of

underwr l t t en  secu r i t i es  takes  p laee ' i n  New York )  rep resen ted

27% o f  1 t s  co rpo ra te  . t rad lng  i ncome.  such  a  pe rcen tage  was

based.  on the f igures of  the pet i t lorer  by d iv id ing gross

co rpo ra te  i ncome by  the  p r imary  p ro f i t  l ess  the  p r imary

p ro f i t  a l ready  i nc luded  i n  New York  sa les .  The  aud i to r

accep ted  such  es t ima tes  i n  compu t ing  p r imary  underwr i t i ng

p ro f i t  a t t r i bu tab le  to  New yo rk  sou . r ces .  ,  The  p r imary

n r n f i  I  a n  r r h Apr ' \ r r r r /  ur r  u i ru€fwf l t ings where the nanager  was l -ocated outs i -de

New York  was  no t  cons ide red  i ncome a t t r i bu tab le  to  New yo rk

sou rces .

15.  The  pe t i t i oner  d id  no t  a l loca te  to  New York  sources

the over- the-counter t rades consumn:Lated or exeeuted i -n New York.

r t  es t i .mated  such  t rades  to  be  z0% o f  i t s  to ta l  commiss lons

f rom un l i s ted  secur l t i es . The aud i to r  e r roneous ly  a l loca ted

I 00% o f  such  commiss ions  i ns tead  o f  50% the reo f ,  o r  IO f "  o f

t he  t o ta l  commlss ion  o f  ove r - t he -coun te r  t r ades .
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L6 .  Assessmen ts  o f  add i t j . ona l  i ncome fo r  t he  yea rs  1n  l ssue

inc lud .ed  i ncome o r ig lna t i ng  i n  t he  pe t i t l one r f s  New York  o f f i ce

under  the headlngs "Trading-Other t ' .  For  the year  l -966 the

aud. i tor  er roneously  lnc lud.ed under  the aforement ioned heading

a  p ro f i t  i n  t he  amoun t  o f  $1191382 .00 ,  i ns tead  o f  a  l oss

in that  amount .

\ 7 .  The  f i gu res  on  the  schedu les  o f  t he  aud i to r  wh ich

are at tached to the Statement  of  Aurd i t  Changes were based on

the  f i gu res  aS  re f l ec ted  on  the  boqks  and  reco rds  o f  t he

pe t i - t i one r .

18 .  r n  20  NYCRR 2oT . l ( c ) ( r )  and  (2 )  i t  i s  p rov ided i

c .  spec ia f  ru le  fo r  segu r i t y  and  commod l t y -  b roke rs .

In  any method of  a l loeat ion perml t ted or  requl red

in  the  case  o f  seeu r i t y  and  commod i t y  b roke rs

doing busi -ness wi th in  and wi thout  New York State '

t he  commiss ions  de r i ved  f rom the  execu t i on  o f

pu rchase  o r  sa les  o rde rs  fo r  t he  accoun t  o f

cus tomers  sha l1  be  a l l oca ted  on  the  fo l l ow ing

bas l s :

1 .  I f  t he  o rde r  rece i ved  a t  t he  New York  S ta te

p lace  o f  bus iness  f o r  execu t i on  on  a  New

York  S ta te  exchange  o r i g lna tes  a t  a  bona  f i de

es tab l i shed  o f f i ce  o f  t he  b roke r  l oca ted

ou ts i de  t he  S ta te ,  40  pe rcen t  o f  t he  commiss ion

in  the  case  o f  s tocks  and  50  pe rcen t  o f  t he

commiss ion  1n .  t he  case  o f  bcnds  and  commod i t l es
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sha11  be  a l l oca ted  to  the  S ta te  o f  New York

and inc luded ln  gross income at t r ibutable

to  New York  S ta te .

2 .  I f  t he  o rde r  o r i g lna tes  a t  t h .e  New York  S ta te

p lace  o f  bus lness  and  i s  t ransmi t ted  to  a

bona  f l de  es tab l i shed  o f f i ce  o f  t he  b roke r

fo r  execu t l on  on  an  exchange  loca ted  i n

ano the r  S ta te ,  60  pe reen t  o f  t he  commiss ion

1n  t he  case  o f  s t ocks  and  50  pe rcen t  o f  t he

commiss lon  i n  t he  case  o f  bonds  and

commod i t i es  sha l l  be  a l l oca ted  to  the  S ta te  o f  New

York  and  i ne luded  i n  g ross  i ncome a t t r i bu tab le

to  New Yo rk  S ta te .

l - 9 .  The  t rSchedu le  B r t  a t tached  to  the  S ta temen t  o f  Aud i t

Changes  i nc luded  d i rec t  and  i nd . i rec t  expenses  a t t r l bu tab le  to

New York  sou rces .  The  d l rec t  expenses  l nc luded  a1 l  o f  t he

ae tua l  expenses  j -ncu r red  by  the  New York  o f f l ce  i nc lud ing

s l ' l  a r r i  o q  t . a nvu+s r  ! vu ,  .  - . . t ,  t axes ,  dep rec ia t i on ,  w j_ res ,  t i c ke t s ,  f  l oo r

b roke rage ,  o the r  b roke rage ,  c lea rance  cha rges  and  ma in tenance

charges .  A11  o f  t hese  expenses  were  re f l ec ted .  on  the  books

o f  t he  pa r tne rsh ip .

The  l nd . i - rec t  expenses  were  a l l oca ted  on  the  bas i s  o f  a

pe rcen tage  o f  t o ta l  New York  j - ncome d i v ided  by  the  to ta l  i ncome

o f  t he  pa r t ne rsh lp .  The  pe rcen tage  o f  such  l nd i r ec t  expenses

amoun ted  t o  zB .59T% fo r  196 \ t  zT .B02% fo r  I 96 j ;  30 .169% fo r  1966 ;

29 .639 r "  f o r  7967 ;  29 ,482% fo r  Lg6B t  28 .613% fo r  1969  and  3a .0337 "  f o r

I  O 7 n
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CONCLUSIONS OF LAW

A. That  the fncome Tax Bureau ls  d i rected to  recompute

the taxes due on the basis  of  the errors  on audi - t  as set  for th

1n  F ind lngs  (15 )  and  ( f 61 ,  sup ra .

B.  That  a l though the to ta l  p : rof l ts  made f rom the

und.erwr l t lng,  d is t r ibut lon and sare of  secur i t ies 1nc1ud.e

both underwr l t ing prof i ts  and second.ary prof i_ ts ,  the

underwr l t ing prof l ts  are separate iand d is t lnct  f rom the

secondary  p ro f i t s .  Eaeh  o f  t he  p ro f i t s  i s  requ l red  to

be  a l l oea ted  to  the  sou rce  o f  such  p ro f i t s .  The  sou rce

of  the pr imary and underwr l t ing prof i ts  was the pr ine ipal  o f f ice

of  the managing underwr i ter  o f  the underwr i t ing syndi -cate

and not  the pr inc ipa l  o f f ice of  thr :  taxpayer  or  any of f ices

o f  t he  taxpaye r  where  the  sha res  were  so ld .

C .  Tha t  t he  Income Tax  Bureau  p rope r l y  a l l oca ted

to New York a l l  und.erwr l t ing or  pr : lmary prof i ts  recelved by

the taxpayer  as a member of  an underwr l t ing syndicate

managed by a New York underwr l t ing manager .

D.  That  the net  bus lness i -ncome .of  the pet i t i -oner

a l locable to  New York s tate was proper ly  determined pursuant

t o  t he  p rov i s l ons  o f  subsec t l on  (b )  sec t i on  707  o f  t he

Tax Law and 20 NYCRR 207.3 (Piper  . Ia f f ray and.  Hopwood v.

S ta te  Tax  Coml f ss i on ,  42  AD  2d ,3B I ,  348  NyS  2d .  Z4Z .
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E .  Tha t  t he  a l l oca t i -on  o f  commlss ion  l ncome on  11s ted

secu r i t i es  execu ted  on  the  exchanges  l oca ted  1n  New York

pu rsuan t  t o  2ONYCRR 207 .5 ( c ) (1 )  and  (2 )  was  p rope r  and  no t

d l sc r im lna to ry  o r  a rb i t ra ry .

F .  Tha t  t he  a l l oca t l on  o f  commlss lons  on  ove r - the -coun te r

(un l i s ted )  secu r i t i es  eonsuqma- ted  w i th ln  the  S ta te  o f  New York

was  p rope r l y  a l l oca ted  50% to  New York  and  50% to  the

p r i -nc ipa l  o f f i - ce  l n  Nashv i l l e ,  Tennessee .

G.  Tha t  t he  a l l oca t i on  o f  exDenses  a t t r i bu tab le  to

New York  sou rces  was  p rope r

H .  Tha t  t he  pe t i t l on  o f  J .  C .  B rad fo rd  &  Co .  i s

g ran ted  to  the  ex ten t  l nd i ca ted  i n  Conc lus ion  (A )  sup ra

and  i s  i n  a l l  o the r  respec ts  den ied . .

DATED:  A lbany ,  New York STATE TAX COMMISSTON

February 1, L977

ESIDENT
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COMMTSSTONER


