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STATE OF NEI^I YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

J. W. BERRY REID, JR. AND FAY M. REID

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinatlon or a Refund
of Personal fncome

AFFIDAVIT OF MAILING

Taxes under  Ar t i c le (q)  22 of the
Tax Lawrfor the Year(s) %xfgfil€6&D :
't 060 th?ough 

't o70

State of New York
County of Albany

Bruce Batchelor , belng dul-y sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and thaE on uhe 1st day of February , L977, dre served the wlthin

Notice of Declsion by (certified) mail upon J. W. Berry Reid, Jr. and

Fay M. Reid fune€rng€€od€&iffiler&) the petitioner in the within proceeding'

by encl"osing a true copy thereof in a securely seaLed postpaid wrapper addressed

as folLows: jr/Ir. and l\lirs. J. W. Berry Reid, Jr.
104 Kinberly Terrace
Greensboro, North Carolina 27408

and by deposit ing same enclosed in a postpald properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

Ehe Unit ,ed States Postal  Servlce within the State of New York.

That deponent further says that the said addressee is the trepre€c@Odre(

a&Sbe0 petitioner herein and that the address set forth on said rilrapper is the

last known address of the @xthd petitloner.

Sworn to before me this

lst day- of February

rA-3 (2/76)

,  L977.
"e 11

lJtt"t "r< tJAh/,gln
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STATE OF NEW YORK
STATE TAX COMMISSION

In the lvlatter of the Petition

o f

J. W. BERRY RXID, JR. AND FAY M. RETD

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
of Personal fncome

AFFIDAVIT OF I'{AILING

Taxes under Article (rr) 22 of the
Tax Law for the Year(s) qo.meo6oe6o)
1969 _Lhreugh 1970

State of New York
County of Albany

Bruce Batehel-or , being duly sworn, deposes and says Ehat

xhe is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the lst day of February , L977 , *he served the within

Notice of Deci.sion by (certified) mail upon Eugene Chester ancl

K. Lathrop, Esqs. (representat ive of)  the pet i t ioner ln the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as follows: Eugene Chester and Peter K. Lathrop, Esqs.
Everett, Jotrrson & Breckenridge
20 Exchange Place
New York, New York

and by deposit ing same encl-osed in a postpaid properly addressed wrapper in a

(posL off ice or off ic ial  depository) under the excluslve care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the (representative

of rhe) pet i t ioner herein and t trat  the address set forth on said l f raPPer is the

l"ast kna&rn address of the (representative of the) petitloner.

before me thisSworn

IU tJ

to

d a y

(2  /7  6 )

February ,  L977.



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N , Y .  1 2 2 2 7

f*trrtlrrf L, ,,W

A D D R E S S  Y O U R  R E P L Y  T O

TELEPHONE: (U' ' )  4YI* I*3

r
m. rn* M. f. S. $*rry;irldr Jr.
l$i ndncbff$ Swr*n*
0rrmnbsror Sorth hnoXtn tr4$*

hr lF. rfiS *#r, S*!dr

Please take notice of the SmgffiI4pf
of the State Tax Commission encl-osed herewith.

Please take further notice that pursuant to
Section(q) *p0 of the Tax Law, anY
proceeding in court to revieet an adverse deci-
sion must be commenced within 4 ffiff
f rom the date of this not ice.

Inguiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter reLat ive
hereto may be addressed to the undersigned' They
wiLl be referred to the proper party for reply.

Enc .

cc :  Pe t i t i one r r s

K*ffittfi$ 0pHlffffi

Representat ive:

Taxing Bureauts Representat ive:

rA -1 .12  Q l76 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

of

J. W. BERRY REID, JR. and FAY M. REID

for Redetermination of a Deficiency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Years
L969 through L9VO.

DECISION

J.  W. Berry  Reid,  Jr .  and Fay M.  Reid,  res id ing at  LO4

Kimberly Terrace, Greensboro, North Carolina 274O8, f i led a

petit ion for redetermination of a deficiency or for refund of

personal income tax under Art icle 22 of the Tax Law for the

years  L969  th rough  L97O.  ( r i l e  No .  11038) .

A formal  hear ing was held on Apr i l  28,  L976,  dt  the of f ices

of the State Tax Commission, Two World Trade Center, New York,

New York, before Nigel G. wright, Hearing Off icer. The petit ioners

appeared by Everett, Johnson & Breckenridge (nugene Chester, Esq.

and Peter K. Lathrop, Esq. of counsel). fhe Income Tax Bureau

appeared by Peter  Crot ty ,  Esq.  (Solomon Sies,  Ese.  o f  counsel ) .
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ISSUES

l. Whether the method of al locating income and expenses

attr ibutable to New York State, including the method of al locat, ing

pr imary or  underwr i t ing prof i ts  by pet i t ioner ,  J .  W. Berry  Reid,  Jr . 's

par tnership,  J .  C.  Bradford & Co. ,  an underwr i ter  and dealer

in securit ies was proper, when as part of a public offering,

the aforementioned partnership, ds a member of an underwrit ing

syndicate managed by a New York-based underwriter, enters into

an underwrit incr commitment for the purchase of securit ies of an

issuing corporation.

I I .  What  is  the resul tant  e f fect  o f  such a l locat ions on

pet i t ioners '  ,  J .  W. Berry  Reid,  Jr .  and Fay M.  Reid,  personal

income tax l iabi l i ty?

FINDINGS OF FACT

1.  Pet i t ioners,  J .  W. Berry  Reid,  Jr .  and Fay M.  Reid,

f i led New York State nonresident income tax returns for the years

L969 through 1970.

2. On October L2, L972, the Income Tax Bureau issued a

Not ice of  Def ic iency against  the pet i t ioners,  J .  W. Berry  Reid,  Jr .

and Fay M. Reid, for the years L969 through L97O. Said Notice

of  oef ic iency was based on J.  W. Berry  Reid,  Jr .  's  share,  ds a

partner, of partnership income from primary or underwrit ing
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profits and stock brokerage commission and trading income earned

by J.  c .  Bradford & co. ,  dur ing the years in  issue.  S ince the

disposit ion of the petit ion of J. W. Berry Reid, , fr.  and Fay M.

Reid is contingent on the State Tax Commission's determination

in the Pet i t ion of  J .  c .  Bradford & co. ,  the "F indings of  Fact"

in said decision are hereby adopted.

3. I t  was stipulated at the hearing in the Matter of

J .  C .  B rad fo rd  &  Co . ,  t ha t  t he  aud i to r ' s  Schedu le  C  "D is t r i -

bution to Partners" correctlv reflects the total Federal income

each partner of J. c. Bradford & Co. earned and./or received from

said partnership during the years L964 through L97O. It  was

further st ipulated that the aforementioned amount of income of

each partner which is al locable to New York State shall  be equal

to the amount determined by multiplying the amount of such income

by the percentage of income allocable to New York as is uJ-t imately

determined in the proceedings relating to J. C. Bradford & Co. 's

unincorporated business tax.

CONCLUSIONS OF LAW

A. That the "Conclusions of Law" stated in the State Tax

Commiss ion decis ion in  the Pet i t ion of  J .  c .  Bradford & Co. ,

a copy of which is attached hereto, are hereby adopted.
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B. That the petit ioners are l iable for personal income tax

d,ue on J. w. Berry Reid, Jr. 's proport ionate share of the partner-

ship, J. C. Bradford & Co. 's primary or underwrit ing and brokerage

commission and trading profi ts al located to New York State for the

years in issue, in the State Tax Commission decision in the

Petit ion of J. C. Bradfor4 !_9s., except as stated therein.

C.  That  the pet i t ion of  ,J .  W. Berry  Reid,  JE.  and Fay M.

Reid is granted to the extent j-ndicated in Conclusion ' tAt '  of

the Pet i t ion of  J"  C.  Bradford & Co. ,  and is  in  a l l  o ther  respects

denied.

DATED: Albany, New York
February 1,  L977

COMMISSIONER

COMMISSIONER



STATE OF NEW YORK

STATE TAX COMMISSTON

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

J .  C .  BRADFORD &  cO.
t

f o r  Rede te rm ina t i . on  o f  a  De f i c l ency  o r  f o r
Re fund  o f  Un inco rpo ra ted  Bus lness  Tax  under
Ar t i c l e  23  o f  t he  Tax  Law fo r  t he  Years  T96 t l
t h rough  1970 .

DECTSTON

J .  C .  Brad fo rd  &  Co. ,  170  Four th  Avenue  Nor th ,  Nashv i l l e ,

r T l a n n a a c a a  ? ? ? - 1  O  f i l a nl v r r r r vupvu  - r , 2 l - 9 ,  f i l ed  a  pe t i t i on  unde r  A r t i c l e  23  o f  t he  Tax

Law fo r  rede te rm ina t l on  o f  a  de f i c i ency  o r  f o r  re fund  o f

un inco rpo ra ted  bus iness  tax  under  A r t i c l e  23  o f  t he  Tax  Law fo r

the  yea rs  L964  th rough  L9TO,

A  hea r j - ng  was  he ld  on  Ap r i l  28 ,  1976 ,  d t  9 :15  A .M .  a t  t he

o f f i ces  o f  t he  S ta te  Tax  Commiss lon ,  Two  Wor l_d  T rade  Cen te r ,

New York ,  New York ,  be fo re  N ige l  G .  Wr lgh t ,  Hear ing  O f f l ce r .

The  pe t i t i one r  appea red  by  Eve re t t ,  Johnson  &  B recken r i dge ,  Esqs . ,

(Eugene  Ches te r ,  Esq .  and  Pe te r  K .  La th rop ,  Esq .  o f  counse l ) .

The  I ncome  Tax  Bu reau  appea red  by  Pe te r  C ro t t y ,  Esq . ,  (So lomon

S ies ,  Bsq . .  o f  counse l ) .

ISSUES

1.  Whe the r  t he  pe t i t i one r ,  & f l  unde rwr i t e r  and  dea le r  i n

secu r i t i es ,  used  t he  p rope r  me thod  o f  a l l oca t i _ng  p r lma ry  o r

unde rwr i t i ng  p ro f i t s ,  when  as  pa r t  o f  a  pub l i c  o f f e r i ng ,  pe t i t i one r ,

as a member of  an underwr i - t ing syndicate managed by a New York-based

r rn r l a r r ' r n i f  an  en te rs  l n to  an  underwr i t l ng  commi tmen t  f o r  t hev v l  ! v v l  t
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purchase of  secur i t ies of  an issuing corporaLion.

a. The rncome Tax Bureau asserts that such primary and

r:ndernrrit ing profit is a1locable to New york state in those

instances where the r:ndernrrit ing activity occurred in Ehis State

and is co be distinguished from the secondary profit which is

measured by the amount of profit made by an independent dealer

on shares sold to the public and which are allocated to the branch

off ice f rom which the secur i t ies were so1d.

b.  Pet i t ioner asserts that  the total  prof i t  f rom boeh the

underrnrrit ing and sale of the securit ies. (the primary and second.-

ary prof i ts)  a l ternat ively should be al locared ro the of f ice

where the shares were sold, or rhat the underr^rriting or primary

prof i t  should be a1- located to Nashvi l le,  Tennessee where i ts pr in-

c ipal  of f ice is located.

rr. trrlhether the petit ioner properly allocated income by

using the three factor for:nula as provid.ed in subsection (c)

section 707 of the Tax Lar^r or whether the rncome Tax Bureau

proper ly al located pet i t ioner 's income by using the direct  method.

of  account ing by pet i t ioner 's books, €ls provided in subsect ion (b)

of  sect ion 707 of  the Tax Law.

I I I .  Wtrether the percentage al locat ion of  stock brokerage

comnission income as provided for in the Income Tax RegulaLions

I^7aS prOper.

IV. tr{hether the allocation of direct and indirect expenses

was Proper.
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FINDTNGS OF FACT

1.  The  pe t l t l oner ,  J .  C .  Brad fo rd .  &  Co. ,  f i l ed

partnership and unincorporated business lncome tax returns

for  the  years  1964 th rough l9To.  The pe t l t ioner  executed .

consents  ex tend ing  the  t lme w i . th in  wh ich  to  l ssue assessments

to  oc tober  31 ,  1972.  on  oc tober  LZ,  r9Tz ,  the  rncome Tax

Bureau issued a statement of  Aud. i t  changes against  the

par tnersh lp  ln  the  amount  o f  $1g8r4BO.OO p lus  in te res t  i n

the  amount  o f  $38 ,986 .42  fo r  a  to taL  o f  $2271466 ,42 ,  and

accord ing ly  i ssued a  Not lce  o f  Def lc lency  there for .

2 .  J .  C .  Brad fo rd  &  Co.  1s  a  l lm i ted  par tnersh lp

cons ls t ing  o f  1 !  genera l  par tners  and one l im i ted  par tner

w i th  i t s  p r inc ipa l  o f f l ce  loca ted  in  Nashv i l le ,  Tennessee and

branch o f f i ces  loca ted  in  Memphis ,  Knoxv i -11e,  K lngspor t ,

Johnson c i ty ,  Jackson,  c la rksv i l le  and chat tanoga,  a l r  in

Tennessee;  spar tanburg  and Greenv l l le  ln  south  caro l ina ;

c l -eveland and columbus in ohio;  Blrmingham, Alabama; Fort

Lauderda le  and  Jacksonv l l l e ,  F lo r ida  (bo th  c losed .  in  l96g) ;

I  b ranch o f f l ces  loca ted  in  A t lan ta  and one ln  Da l ton ,  aL1
in  Georg la ;  Bos ton ,  Massachuse t ts ;  Co lumbus ,  Gu l fpor t ,

Jackson  and  Mer id ian ,  a l l  i n  M lss . ;  Greensbo i ,o ,  Nor th

caror i -na  and New york  c l ty ,  New york .  The pe t i t ioner  was

engaged in  bus iness  as  a  b roker  and dea ler  o f  secur i t ies .
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3 .  The  pe t i t i one r  du r ing  the  yea rs  i n  i ssue  was  and

st i l l  1s a member of  the New York Stock Exchange,  the Amer ican

Stock Exchange and other  secur i ty  and commodi ty  exchanges.

One  o f  t he  pe t i t i one r rs  genera l  pa r tne rs  spends  a l l  o f  h i s

t lme  execu t l ng  the  f i rm t  s  New York  S tock  Exchange  o rde rs .

The pet l t ioner  does not  have a f loor  par tner  on the Amer lcan

Exchange but  re ta lns another  f i rm to execute i ts  orders on that

exchange .

4 .  The  pe t l t l one r r s  bus lness  i nc l udes  t he  pu rchase

and  sa le ,  os  agen t  f o r  1 t s  cus tomers , ,  o f  secu r l t l es  11s ted .  on

the var lous exchanges inc lud lng the New York s tock Exchange

and  the  Amer i can  s tock  Exchange .  rn  add i t l on ,  t he  pe t i t i one r

ac ts  as  agen t  cu '  p r l nc ipa l  i n  connee t lon  w i th  the  pu rchase

and  sa le  by  1 ts  cus tomers  o f  t rove r - the -eoun te r f t  o r  un l i s ted

secu r l t i es ,  mu tua l  f unds ,  mun ic ipa l  bonds ,  l ndus t r l a l

revenue bonds and commodi t i -es.

5 .  Du r ing  the  yea rs  i - n  i ssue  J .  C .  B rad . fo rd  &  Co .

pa r t i e ipa ted  and  s t l l 1  pa r t i c i pa tes  i n  pub l i c  underwr j - t i ngs

o f  co rpo ra te  s tocks  and  bonds ,  mun lc ipa l  bonds  and  i ndus t r l a l

revenue  bonds .  The  pa r tne rsh lp  a l so  o r i g lna tes  and  manages

i t s  own  underwr i t i ngs  and  synd . i ca tes  the  l ssues to  o the r

underwr l t e rs  and  se l l i ng  g roup  pa r t l c l pan ts .
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6.  Many corporate underwr i t ings are managed by an

unCerwr l ter  or  underwr l ters  located in  New York Ci ty .  To

keep  ab reas t  o f  deve lopmen ts  w i th  respec t  t o  underwr l t i ng ,

one  o f  t he  pe t i t i one r t s  pa r tne rs  i s  a t tached  to  the  New York

o f f i ce .  H l s  du t i es  a re  t o  a t t end  p r l ce  mee t i ngs ,  t o  s l gn

underwr i t lng agreements and to  keep the f i rmts pr i -nc ipa l

of f ice in formed of  any developments re la ted to  the underwr i t lng.

7 .  The  pe t i t i one r  a l - so  pa r t i c l pa ted .  1n  underwr i t i r g "

ou ts ide  the  S ta te  o f  New York .  f n  t hose  i ns tances  where  the

pet i t ioner  was the managing und.erwr i ter ,  the syndicat ion

would be handled by the Nashvi l le  of f ice and the New york

branch of f i -ce was not  involved.

B .  Dur ing  the  yea rs  1n  l ssue ,  t he  pe t i t i one r  was  a

member of  underwr l t ing syndicates where the manager  was located.

wi th in  the s tate of  New York.  The underwr i t ing agreements

en te red  i n to  by  such  members  o f  t he  synd lca te  a re  re ta ined

by  the  underwr i t i ng  managers .  The  se t t l emen t  and  d i s t r i bu t i on

o f  p ro f i t s  a r i s l ng  f r om the  d i s t r i bu t i on  o f  secu r i t l e s  i s

usual ly  rnade in  the manager ts  of f ice but  may be made in  another

p lace  de te rm ined  by  such  manag ing  underwr i t e rs .  Such

underwr i t ing agreements were approved by the pr inc ipa l  o f f ice

and  s igned  by  a  pa r tne r  ass igned  to  the  New York  b ranch  o f f l ce

fo r  Eha t  pu rpose ,  o r  some o the r  pa r tne r  i n  t he  p r i nc ipa l

o f f i ce ,  and  then  re tu rned  to  the  manag lng  underwr l t e r  o r

underwr i ters  in  New York.



-6

9. The underwrlt ing agreements were entered lnto

f o r  t he  pu rpose  o f  f ac i l i t a t i ng  the  sa le  to  the  pub l i c  o f

secu r i t i es  i ssued  by  an  l ssu lng  co rpo ra t i on .  These

agreemen ts  were  sub jec t  t o  t he  regu la t l ons  o f  t he  Secu r l t l es

and Exchange Commiss ion.  The d i f ference i -n  pr lee between

that  a t  which the shares are issued,  that  a t  which they are

pu rchased  f rom the  i ssu lng  co rpo ra t i ons  and  the  p r l ce  a t

wh ich  they  a re  to  be  o f fe red  to  the  pub l i c  i s  ca l l ed  the

sp read .  A  ce r ta ln  po r t l on  o f  t he  sp read  1s  to  be  re tu rned

to the managing underwr i ter  or  underwr i ters  as the i r  underwr i - t ing

fee .  Ano the r  po r t l on  i s  re ta ined  by  the  underwr i t e r  as

h i s  underwr l t i ng  p ro f i - t s ,  as  compensa t ion  fo r  be ing  pa r t  o f  t he

underwr i t ing syndicate.  The balance of  the spread,  namely

the  secondary  p ro f i t s ,  a re  re ta ined  by  the  seJ le rs  o f  t he

s tock  t o  t he  pub l i c ,  whe the r  t hey  a re  so ld  t o  t he  pub11c

by  the  underwr i t e rs  th rough  the i r  b ranch  o f f l ces  o r  a

sel l ing group of  which the underwr i ter  may or  may not  be a

par t ,  or  by any dealers inv l ted by the managing underwr j - ter

who have so ld the shares of  s tock.  The underwr l t ing

agieement  prov ld.es for  a  commitment  by each underwr i ter

to  pu rchase  a  ce r ta i -n  amoun t  o f  t he  i - ssued  secu r i t l es .

The underwr i t ing agreement  may prov ide that  a  cer ta i_n por t ion

o f  t he  secu r i t i es  to  wh ich  the  underwr i t i ng  member  has  commi t ted

h imse l f  may  be  rese rved  by  the  managemen t  to  be  so ld  to  members

o f  a  se l l i ng  g roup  who  a re  no t  pa r t i es  to  the  underwr l t i ng

ag reemen t  and  wou ld  be  en t l t l ed  on l y  t o  t he i r  r t dea le r t s

concess ion r t ,  t he  seconda ry  p ro f i t s .
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These members may be inv i ted by the underwr l t ing manager

o r  t hey  may  reques t  t he  manager  to  be  a l l owed  to  pa r t l c i pa te .

Each dealer  who has been lnv i ted or  has requested an

lnvi-tat lon frqn a member of such a group may enter into a

legal  commitment  to  purchase issued shares,  rn  cer ta in

instances,  the under :wr l ter  may request  to  become a member

of  the se111ng group whenever  a member underwr i ter  f lnds

i t se l f  l n  a  pos i t i on  to  be  ab le  to  se r l  more  than  the

shares  a l l o t t ed  to  i t .  r n  t ha t  even t ,  w l th  respec t  t o

the shares so ld only  as a member of  the se11i -ng group,  on ly

the  dea le r r s  eoncess ion  i s  a l l owed .  
' The  

advan tage  o f  be ing  an

underwr i ter  ra ther  than a member of  the se l l ing group l1es in

the  fac t  t ha t  t he  underwr l t e r ,  by  se l l i ng  d i rec t l y  t o  t he
pub l i c ,  w i l l  be  ab le  to  rece i ve  no t  on l y  t he  secondary  p ro f i t s

wh- ieh are made by a dealer  but  the underwr i t ing prof i ts  as wel1.

10 '  The  pe t i t l one r  ma in ta ined  i cs  books  and  reco rds  a t  i t s
n n i  nI r ' u r s rpa l  0 r r ' i ce  i n  Nashv i l l e ,  Tennessee .  The  pa r tne rsh ip rs

i n o n m a  n n n A r r ^4rrvv l 'e  PI 'uuucing depar tments inc l -ude the Pr inc ipa l  Of f i -ce Sa1es,

B ranch  O f f i ee  sa res ,  rns t i t u t i ona l ,  t he  T rad ing  Depar tmen ts . ,  t he

corporate underwr i t ing Depar tment  and the Munic ipa l  Depar tment .

Trading Depar tments are mainta ined in  Nashvi l le  and Memphis,

Tennessee  and  A t l an ta ,  Georg i .a .  Un t i l  1968  the re  was  a  T rad ing

Depar tment  mainta i -ned at  the New york c i ty  branch of f iee.  The

Adminis t rat ion and serv ice Depar tments,  located.  in  the pr inc ipa l

o f f i ce ,  i nc lude  the  Accoun t ing  Depar tmen t ,  t he  comp l iance

Depar tmen t ,  t he  Researeh  Depar tmen t  and  the  ope ra t i ons  Depar tmen t
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The Operat lons Depar tment  is  made up of  the fo l lowing

depar tmen ts :  Pe rsonne l  and  O f f i ce  Se rv l ces  Depar tmen t ,

In ternal  Audi tor  Div idend Depar tment ,  Marg in Depar tment ,

B roke r /Dea le r t  s  Cash le r t  s  Depar tmen t ,  I ns t l t u t i ona l

Depar tment ,  System and Communlcat ions Depar tment  and

New York Operat ions Depar tment .  The Systems and Communicat ions

Depar tmen t ,  l oca ted  i n  t he  p r i nc lpa l  o f f i ce  i nc ludes  the  Ma1 ]

and Dupl icat lon Depar tment ,  the Wire and Order  Depar tment ,  the

Purchase and Sale Depar tment  and the Data Processlng Depar tment .

The Wire and Order  Depar tment  is  connected by te le type to

eaeh  o f  t he  f i rm f  s  b ranch  o f f i ces  and  to .  t he  f l oo rs  o f  t he

New York and Arner ican Stock Exchanges.

1] .  The New York Operat ions Depar tment  located ln  the

New York  C i t y  b ranch  o f f i ce  i s  respons lb le  fo r  ve r i f y i ng  the

par tnership t  s  t ransact ions on the New York and Amer iean Stock

Exchanges .  I n  add i t i on ,  i t  ma in ta ins  reco rds  o f  f l oo r

b roke rage  commiss lons  due  to  o r  f rom o the r  b roke rs ,  and

reee ives  and  de l i ve rs  seeur i t l es  due  to  o r  f rom o the r  b roke rs .

L2 .  Th ;  pe t l t i one r rs  b ranch  o f f i ce  i - n  New York  C i t y

i s  under  the  managemen t  o f  a  res iden t  pa r tne r .  r t s  reg l s te red

rep resen ta t i ves  buy  and  seL l  secu r i t i es  fo r  cus tomers  o f  t he

f l rm .  The  New York  o f f l ce  as  we l l  as  the  o the r  b ranch  o f f i ees

ma in ta ln  a  t t b lo t te r r r  reco rd  o f  t he  t ransac t i ons  w i th in  tha t

pan t i cu la r  b ranch  o f f i ce .  Repor t s  o f  t he  execu t i on  a re

s i -mul taneously  sent  to  Nashvi l le  through the Wire and Order

Depar tment .  f t  woul -d then be entered in to the computers mainta ined

in  Ch lcago ,  f l l 1no l s .  Orde rs  to  buy  and  se l l  ove r - the -coun te r

secu r i t i es  o r i g ina t i ng  1n  the  New York  o f f i ce  wou ld  be  c red l ted

to  t ha t  o f f i ce .
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13. The peti t loner reported r lo New York income from elther

t he  underwr l t i ng  o f  secu r i t l es  o r  t he  d i s t r l bu i i - on  o f  underwr l t t en

secu r i t i es .  The  pe t i t i one r  a l l oca ted  i t s  i ncome on  the  bas l s

o f  t he  th ree  fac to r  f o rmu la  as  p rov ided  fo r  i n  sec t i on  707

subsec t l on  ( c )  o f  t he .  Tax  Law .  The  pe t i t i one r  a l so  a l l oca ted

the sa lary  of  the f loor  par tner  on the New York Stock Exchange

to  the  p r i nc ipa l  o f f i ce  i n  Nashv i l l e ,  Tennessee .

14.  The pet l t ioner  est imated that  the pr imary und.erwr i t ing

p ro f i t s  a t t r i bu tab le  to  New York  sou rces  (where  the  manag ing

underwr i t e r  was  l oca ted  i n  New York  and  D is t r i bu t i on  o f

unde rwr i t t en  secu r i t i e s  t akes  p l ace '1n  New Yo rk )  r ep resen ted

27% o f  l t s  co rpo ra te , t r ad ing  i ncome .  Such  a  pe rcen tage  was

based  on  the  f i gu res  o f  t he  pe t i t i o re r  by  d l v id ing  g ross

co rpo ra te  i ncome by  the  p r imary  p ro f i t  l ess  the  p r lmary

p ro f i t  a l ready  i nc luded  i n  New York  sa les .  The  aud i to r

accep ted  such  es t lma tes  i n  compu t ing  p r imary  underwr i t i ng

n r n f  i  t  o i . + F i  ] ' u t a b l e  t o  N e w  Y o r k  s o u r c e s  .  T h e  n r - i  m a r . vu v q v + s  U v  I \ g W  . | -  t l _  D U L , t I ' U ( ' D .  i  ! r l E  y r  f r r r @ r  J

prof i t  on underwr l t i .ngs where the manager  was located outs id .e

New York was not  consldered income at t r ibutable to  New york

sou rces .

l -5 .  The  pe t i t i one r  d id  no t  a l l oca te  to  New York  sou rces

the  ove r - the -coun te r  t rades  consummated  o r  execu ted  i n  New York .

r t  es t ima ted  such  t r ades  t o  be  20% o f  i t s  t o ta l  commiss ions

f rom un l i s ted  secu r i t l es .  The  aud i to r  e r roneous ly  a l l oca ted

L00% o f  such  commiss lons  i ns tead  o f  50% the reo f ,  o r  Lo% o f

the  to ta l  commiss lon  o f  over - the -coun te r  t rades .
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16.  Assessments  o f  add i t i .ona l

lncluded l -neome or ig inat ing in the

under the headtngs t tTrading-Otherrr .

audl tor  erroneously included under

a  pro f i t  1n  the  amount  o f  $ f19 ,382.

ln that  amount.

income for the Years in lssue

pe t i t i oner ts  New York  o f f i ce

For  the  year  1965 the

the aforementtonei headi-ng

00 ,  lns tead  o f  a  loss

IT .  The  f i gu res  on  the  schedu les  o f  t he  aud i - to r  wh ich

are at tached.  to  the Statement  of  Audi t  Changes were based on

the  f l gu res  as  re f l ec ted .  on  the  books  and  reco rds  o f  t he

n a t i  l - i  n n a r . ,

18  .  rn  20  NYCRR 207  .5 (  c  )  (  1  )  and  (2 )  i t  i s  p rov id 'ed  :

c .  Spec ia l  ru le  fo r  secu r i t y  and  commod i t y  b roke rs .

fn  any  me thod  o f  a l l oca t i on  pe rm i t t ed  o r  requ i red

in  the  case  o f  secu r t t y  and  commod i t y  b roke rs

do lng  bus iness  w i th in  and  w i thou t  New York  S ta te  '

t he  commiss ions  de r i ved  f rom the  execu t i on  o f

n r r rn -hase  o r  sa les  o rde rs  fo r  t he  accoun t  o f

cus romers  sha1 l  be  a l l oca ted  on  the  fo l l ow ing

bas i s :

1 .  I f  t he  o rde r  rece l ved  a t  t he  New York  S ta te

p lace  o f  bus iness  f o r  execu t i on  on  a  New

York  S ta te  exchange  o r i g lna tes  a t  a  bona  f i de

es tab l i shed  o f f i ce  o f  t he  b roke r  l oca ted

ou ts i d .e  t he  S ta te ,  40  pe rcen t  o f  t he  commiss ion

.  i n  t he  case  o f  s tocks  and  50  pe rcen t  o f  t he

commiss ion  1n  the  case  o f  bonds  and  eommod l t i es
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sha1 l  be  a l loeated  to  the  Sta te  o f  New York

and included ln gross income attr lbutable

to  New York  S ta te .

I f  the order or ig inates at  the New York State

p lace  o f  bus iness  and is  t ransmi t ted  to  a

bona f ide  es tab l l shed o f f i ce  o f  the  broker

for execut i .on on an exehange located in

another  S ta te ,  60  percent  o f  the  commiss ion

in  the  case o f  s tocks  and 50  percent  o f  the

eommiss ion  in  the  case o f  bonds  and

commodl t ies  sha l l  be  a lLocated  to  the  Sta te  o f  New

York  and inc luded in  g ross  income a t t r lbu tab le

to  New York  S ta te .

1 9 .  T h e  ' f  s c h e d u l e  B t '  a t t a c h e d  t o  t h e  s t a t e m e n t  o f  A u d i t

( l h e n c n a q  i  n n ' l  ' : 1 6 1 9 6 l  d i r e c t  a n d  i n d i r e c t  e x p e n s e s  a t t r i b u t a b l e  t ov  + r r v 4 q

New York  sou rces .  The  d i ree t  expenses  j -nc luded  aL l  o f  t he

ac tua l  expenses  i ncu r red  by  the  New yo rk  o f f i ce  i nc lud . i ng

sa la r i es ,  r en t ,  t axes ,  dep rec ia t i on ,  w i res ,  t l c ke t s ,  f l oo r

b roke rage ,  o the r  b roke rage ,  c lea ranee  cha rges  and  ma in tenance

a h . q r " c r o s  A ' l  
' lv i ss r  bvu .  oa1  o f  t hese  expenses  we re  re f l ec ted  on  t he  books

o f  t he  pa r t ne rsh ip .

The  i nd i rec t  expenses  were  a l l oca ted  on  the  bas i s  o f  a

pe rcen tage  o f  t o ta l  New York  i ncome d i v ided  by  the  to ta l  i ncome

o f  t h o  r r a z r J - n av r  v r r v  y e r  u r r u f s h i p .  T h e  p e r c e n t a g e  o f  s u c h  i n d i r e c t  e x p e n s e s

amounted  to  28 .597% fo r  L96U,  2T .BO2% fo r  Lg6 j ;  30 . IG9% fo r  1966 ;

29 ,639% fo r  1967 t  29 .482% fo r  1968  t  28 .6 t3% fo r  1969  and  30 .0337  fo r

I  O 7 n

2.
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CONCLUSTONS OF LAW

A. That the rncome Tax Bureau i -s directed to recompute

the taxes due on the basis of  the errors on audi t  as set  for th

in  F lnd lngs  (15)  r . t  d  ( f  51 ,  supra .

B. That al though the total  prof i ts mad.e f rom the

underwri t ing,  d istr lbut lon and sale of  secur i t les includ.e

both  underwr i t lng  pro f l t s  and secondary  p ro f l t s ,  the

underwri t ing prof l ts are separate and dj-st inct  f rom the

secondary  p ro f i t s .  Each o f  the  pro f i t s  1s  requ i red  to

be a l loca ted  to  the  source  o f  such pro f i t s .  The souree

of the pr imary and underwrl t lng prof i ts was the pr inclpal  of f lce

of the managing underwri ter  of  the underwri t ing syndicate

and not the pr incipal  of f lce of  the taxpayer or any of f ices

o f  the  taxpayer  where  the  shares  were  so1d.

C. That the fncome Tax Bureau proper ly al located

to New York al l  underwri t ing or pr lmary prof i ts recelved by

the taxpayer as a member of  an und.erwri t lng syndicate

managed by a New York und.erwrit ing manager.

D.  That  the  ne t  bus lness  income o f  the  pe t i t ioner

al locable to New York State was proper ly d.etermined pursuant

to  the  p rov is lons  o f  subsec t ion  (b )  sec t lon  ToT o f  the

Tax Law and 20 NYORR 207.3 (piper Jaf f ray and Hopwood v.

S tE te  Tax  Commiss ion ,  42  AD Zd ,3B1,  348  NyS 2d .242 .
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E.  That  the  a l loca t ion  o f  commiss lon  lncome on l i s ted

secur l t ies  executed  on  the  exchanEes loca ted  1n  New York

pursuant  to  2ONYCRR 2A7,5(c )  (1 )  . "U (2 )  was  proper  and no t

discr lminatory or arbl t rary.

F .  That  the  a l loca t lon  o f  commiss lons  on  over - the-counter

(unl isted) secur i t ies coneuulmated within the State of  New York

was proper ly  a l loca ted  50% to  New York  and 50 f "  to  the

pr inc ipa l  o f f i ce  1n  Nashv i l le ,  Tennessee.

G.  That  the  a l loca t ion  o f  exDenses a t t r ibu tab le  to

New York  sources  was proper .

H .  Tha t  the  pe t i t l on  o f  J .  C .  Brad fo rd  &  Co.  i s

gran ted .  to  the  ex ten t  lnd lca ted  in  Conc lus ion  (A)  supra

and  i s  in  a l l  o ther  respec ts  den ied .

DATED:  A lbany ,  New York STATE TAX COMMTSSTON

February 1, L977

A  |  , , / '

.E{.^ lC='S-e-**--

b4frL
RESIDENT


