
7

STATE
STATE

OF NEW YORK"
TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f
EINER NIELSEDil AND

LAUNA GAY P. NIELSEN
For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
of Personal Income Tax
Taxes under Art icl-dx) 22

AFFIDAVIT OF MAILING

of the
Tax Law,for the Year(s) or>Esri**6s)) L967

throuqh L97O

State of New York
County of A1bany

Bruce Batchelor , being duly sworn, deposes and says that

she is an empLoyee of the Department of Taxation and Finance, over 18 years of

age, and that on the 1st day of February ,  L977 ,  she served the wlthin

Not ice of  Decis ion by (cert i f ied) mai l  upon .Einer Nielsen and

Launa Gay p. Nietsen@Ff€ffiXeQtexXf) the petitioner in the within proceeding,

by enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed

as fol lows: Mr. and S{rs.  Einer Nielsen
42L5 llarding Road
Nashvi l le,  Tennessee 372O5

and by deposit i .ng same enclosed in a postpald properly addressed wrapper in a

(post of f ic.e or off ic ial  depository) under the exclusive care and custody of

the United Stat,es Postal-  Service within the State of New York.

Thac deponent further says that the said addressee is the fuApnggtgg$gftge

ffii petitioner herein and that the address set forth on sald ltraPPer ls the

last known address of rhe M) pet i t ioner.

Sworn

ls t

to

d a

before me this

y of February , LVI|.

rL-3 (2/76)
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{/u",4$fficknj



. STATE OF NEW YORK.
STATE TAX COMMISSION

In the lv lat ter of  the Pet i t ion

o f
EINER NIELSEN AND

LAI}NA GAY P. NIELSEN
For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
of Personal Income Tax
Taxes under Art icle ff i  ZZ

AFFIDAVIT OF MAILING

of the
Tax Law for the Year(s) or reO60trei L967
t-hrotrcr' lr 

' l  
97O

State of New York
County of Albany

Bruce Batchelor , being duly sworn, deposes and says that

she is an empLoyee of the Department of Taxat ion and Flnance, over 18 years of

age, and Ehat on the lst day of February , Ln7 , she served the within

Not ice of  Decis ion by (certified) mail upon Eugene Ctrester and

tl.eter K. Iathrop (representative of) the petitloner ln the within proceeding,

by enclosing a true copy thereof in a securely sealed postpald wrapper addressed

a s  f o l l o w s :

20 Exchange Place
New York, New York

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ictal  depositoty) under the exclusive care and custody of

the United States PostaL Servlce within the State of New York.

Thai deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said r trapPer ls the

last known address of the (representat ive of the) pet i t ioner.

Sworn tr: before me this

ls t  day  o fFebruary  ,  L9 '77

Euqene Ctrester, Ese.
Peter K. Iathrop, Esq.
Everett, Johnsoh & Bfeckenridge

rA-3 (2/76)
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STATE TAX COMMISSION

STATE OF NEW YORK
.DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

February 1, 7977

$lr. and trs. ftLner tifirrlsen
4gt5 $ar,ding tu*d
lilsshvij-Le, Tennessee 3?10$

Dea.s !tr. and lilrs. Sieleens

PLease take notice of the DKI$IOS

of the State Tax Commission enclosed herewith,

PLease take- -further notice that Pursuant to
sect ionl$ 69$ of the Tax Law, any
proceeding in court' to revieliT al adver-se deci-
sion must be commenced within 4 mont'he

f rom the  da te  o f  th is  no t ice .

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter reLat ive
hereto.may be addressed to the undersigned. They
wil-1 be referred to the proper party for reply.

Enc. $upervising mN
Hearing officer

Pet i t ioner '  s  Representat ive I

Taxing Bureauts Representat ive:

A O D R E S S  Y O U R  R E P L Y  T O

457-L723
T E L E P H O N E :  ( 5 . I 8 )

r

rA -1 .  12  (L /7  6 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

EINER NIELSEN AND LAI]NA GAY P. NIELSEN

for Redetermination of a Deficiency or for
Refr:nd of Personal Income Tax r:nder
Art icle 22 of the Tax T,aw for the Years
L967 through L970.

DECISION

Einer Nielsen and Lar:na Gay P. Nielsen, residing at 42L5 Harding

Road,  Nashvi l le ,  Tennessee 37205,  f i led a pet i t ion for  redeterminat ion

of a deficiency or for refr:nd of personal income tax under Art icle 22

o f  t he  Tax  Law fo r  t he  yea rs  1967  th rough  1970 .  (F i l e  No .  11036) .

A formal  hear ing was held on Apr i l  28,  L976,  dt  the of f ices of

the State Tax Cormnission, Two World Trade Center, New York, New York,

before Nigel  G.  Wr ight ,  Hear ing Of f icer .  The pet i t ioners appeared by

Everet t ,  Johnson & Breckenr idge (Eugene Chester ,  Esg.  and Peter  K.

Lathrop,  Esq.  o f  counsel ) .  The Income Tax Bureau appeared by Peter

C ro t t y ,  Esq .  (So lomon  S ies ,  Esq . , o f  counse l ) .

ISSUES

I. Whether the method of al locating income and expenses

at t r ibutable to  New York State,  inc lud ing the method of  a l locat ing

pr imary or  underwr i t ing prof i ts  by pet i t ioner ,  E iner  Nie lsen 's

par tnership,  J .  C.  Bradford & Co. ,  an underwr i ter  and dealer  in

secur i t ies was proper ,  when as par t  o f  a  publ ic  o f fer ing,  the

aforementioned partnership, as a member of an underwrit ing syndicate
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managed by a New York-based r:nderwriter,

conrnitment for the purchase of seeurit ies

I I .  What  is  the resul tant  e f fect  o f

pet i t ioners '  ,  E iner  Nie lsen and Launa Gay

income tax l iab i l i tv?

cornrnission and trading income earned by J.

the years in  issue.  S ince the d isposi t ion

enters into an unde::urriting

of  an issu ing corporat ion.

such al locations on

P .  N ie l sen  pe rsona l

Bradford  & Co. ,  dur ing

the pet i t ion of  Einer

on Lhe State Tax

FINDINGS OF FACT

1.  Pet i t ioners,  E iner  Nie lsen and Launa Gay P.  Nie lsen f i led

New York State nonresident income tax returns for the years L967

through L970.

2.  On October  L2,  L972,  the Income Tax Bureau issued a Not ice

of  Def ic iency against  the pet i t ioners,  E iner  Nie lsen and Launa Gay P.

Nie lsen for  the years L967 through L970.  Said Not ice of  Def ic iency

was based on Einer  Nie lsen 's  share,  4s a par tner ,  o f  par tnership

income from primary or underwrit ing profi ts and stock brokerage

c.

o f

Nie lsen and Launa Gay P.  Nie lsen is  cont ingent

Cornniss ion 's  determinat ion in  the Pet i t ion of  J .  C.  Bradford & Co.

the "F indings of  FacL"  in  sa id dec is ion are hereby adopted.

3. I t  was s t ipu lated at  the hear ing in  the Mat ter  o f  J .  C.  Bradford

& Co. ,  that  the audi tor 's  Schedule C -  "Dis t r ibut ion to  Par tners"

correct ly  re f lects  the to ta l  Federa l  income each par tner  of

J .  C.  Bradford & Co. ,  earned and/or  received f rom said par tnership

during the years 1964 through L970. It  was further st ipulated that

the aforementioned amounL of income of each partner which is a11ocab1e

to New York State shal1 be equal to the amounL determined by mult iplying



the

New

J .

-3

amor:nt of such income by the percentage of income al1ocable to

York as is ult imately determined in the proceedings relating to

C.  Bradford  & Co. 's  un incorpora ted  bus iness  tax .

CONCLUSIONS OF LAW

A. That the "Conclusions of Law" stated in the State Tax

Commiss ion  dec i s ion  i n  t he  Pe t i t i on  o f  J .  C .  B rad fo rd  &  Co . ,  a  copy

of  which is  a t tached hereto,  are hereby adopted.

B. That the petit ioners are l iable for personal income tax due

on Einer  Nie lsen 's  propor t ionate share of  the par tnership,

J .  C.  Bradford & Co. 's  pr imary or  underwr i t ing and brokerage cormniss ion

and t rad ing prof i ts  a l located to  New York State for  the years in  issue,

in  the State Tax Connniss ion decis ion in  the Pet i t ion of  J .  C.  Bradford &

Co . ,  excep t  as  s ta ted  the re in .

C.  That  the pet i t ion of  E iner

granted to the extent indicated in

Nielsen and Launa Gay

Conclusion "A" of the

J .  C .  B rad fo rd  &  Co . .  and  i s  i n  a l l o ther  respects  denied.

DATED: Albany, New York

February l ,  1977

P .  N ie l sen  i s

Pe t i t i on  o f

I

nA^rF^- \C*.^*--

COMMISSION



STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

J .  C .  BRADFORD s  bO.)
fo r  Rede te rm ina t i on  o f  a  De f i c i ency  o r  f o r
Refund of  Unincorporated Business Tax under
Ar t i c l . e  23  o f  t he  Tax  Law fo r  t he  Years  L964
th rough  l -970 .

DECIS ION

J .  C .  B rad fo rd  &  Co . ,  170  Fou r th  Avenue  No : : t h ,  Nashv i l l e ,

Tennessee  372L9 ,  f i l ed  a  pe t i t i on  under  A r t l c l e  23  o f  t he  Tax

Law fo r  rede te rm ina t i on  o f  a  de f i c l ency  o r  f o r  re fund  o f

un i -nco rpo ra ted  bus iness  tax  under  A r t l c l e  23  o f  t he  Tax  Law fo r

the  yea rs  L964  th rough  L9TO.

A  hea r i ng  was  he ld  on  Ap r i l  28 ,  1976 ,  d t  9 :L5  A .M .  a t  t he

o f f i ces  o f  t he  s ta te  Tax  commiss ion ,  Two  wor rd  l f r ade  cen te r ,

New Yo rk ,  New Yo rk ,  be fo re  N ige l  G .  Wr igh t ,  Hea r l ng  O f f i ce r .

The  pe t i t i one r  appea red  by  Eve re t t ,  Johnson  &  B r .ecken r i dge ,  Esqs .

(Eugene  Ches te r ,  Esq .  and  Pe te r  K .  La th rop ,  Esq .  o f  counse l ) .

The  I ncome  Tax  Bu reau  appea red  by  Pe te r  C ro t t y ,  Esq . ,  (So lomon

S ies ,  Esq .  o f  counse l ) .

ISSUES

1.  Whe the r  t he  pe t i t i one r ,  & f l  unde rwr i t e r  and  dea le r  1n

s o n t t r . i J - i a q  r r q a r i  1 -  h a  n t s ^ n a F  m g t h O d  O f  a l _ l O C a t l n g  p f i n a f y  O 1 rl / r  v y e l

unde rwr i t i ng  p ro f i t s ,  when  as  pa r t  o f  a  pub l l e  o f f e r i ng ,  pe t i t i one r ,

as a member of  an underwr i t ing syndicate manageci  by a New York-based

underwr l t e r ,  en te rs  i n to  an  underwr i t i ng  commi tmen t  f o r  t he
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purehase of  secur i t ies of  an issuing corporat ion.

a. The Income Tax Bureau asserts that such primary and

underr^rrit ing profit is al-locable to New york State in those

instances where the undernrrit ing activity occurrecl in this State

and is to be distinguished from the secondary profit which is

measured by the amount of profit made by an independent dealer

on shares sold to the public and which are allocated to the branch

off ice f rom which the secur i t ies were sold.

b.  Pet i t ioner asserts that  the total  prof i t  f rom both the

underrnrrit ing and sale of the securit ies (the primary and second-

ary prof i ts)  a l ternacively should be al located to the of f ice

where the shares were sold, or that the under:r^rriting or primary

prof i t  should be al located to Nashvi l le,  Tennessee where i ts pr in-

c ipa l  o f f i ce  i s  loca ted .

rr .  whether the pet i t ioner proper ly al located income by

using the three factor formula as provided in subsection (c)

section 707 of che Tax Lar^r or whether the Income Tax Bureau

proper ly al located pet i t ioner 's income by using the direct  method

of accor:nt ing by pet i t ioner 's books, 8s provided in subsect ion (b)

of  sect ion 707 of  Ehe Tax Law.

I I I .  l lhether the percentage al locat ion of  stock brokerage

cormission income as provided for in the Income Tax Regulations

was proPer.

IV. Whether the allocation of direct and indirect expenses

was proPer
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FTNDTNGS OF FACT

1.  The  pe t l t i oner ,  J .  C .  Brad fo rd  &  Co. ,  f i l ed

partnership and unincorporated business lncome tax returns

for  the  years  1964 th rough r9To.  The pe t i t ioner  executed

consents  ex tend lng  the  t ime w i th ln  wh lch  to  l ssue assessments

to  October  31 ,  1972.  0n  oc tober  12 ,  1972,  the  rncome Tax

Bureau issued a statement of  Audi t  changes agalnst  the

par tnersh lp  in  the  amount  o f  $ l8g ,4BO.OO p lus  in te res t  i n

the  amount  o f  $38 ,g86 .42  fo r  a  to ta l  o f  $227 ,46G.42 ,  and

accord ing ly  l ssued a  Not ice  o f  Def ic lency  there for .

2 .  J .  C .  Brad . fo rd  &  Co.  l s  a  l i rn l ted  par tnersh ip

cons ls t ing  o f  L j  genera l  par tners  and.  one l im i ted  par tner

w i th  i t s  p r lnc ipa l  o f f iee  loca ted  in  Nashv i l l_e ,  Tennessee and
branch o f f i ces  loca ted  1n  Memphis ,  Knoxv11 le ,  K lngspor r ,

Johnson c i ty ,  Jackson,  c la rksv i l le  and chat tanoga,  a l l  in
T o n n a c q a a .  Q nr v r r r r sDDEsr  op ra r tanburg  and  Greenv i l l e  i n  sou th  ca ro l i na ;

c leveland and co lumbus in  ohio;  B i rmlngham, Arabama; For t

Laude rda le  and  Jacksonv111e ,  F l o r l da  (bo th  c l ose rd  i n  1968 ) ;

3  b ranch  o f f i - ces  l oca ted  i n  A t l an ta  and  one  i n  Da l ton ,  a1 l

i n  Geo rg ia ;  Bos ton ,  Massachuse t t s ;  co l umbus ,  Gu l f po r t ,

Jackson  and  Mer id . l an ,  a l l  1n  M lss . ;  Greensboro ,  Nor th

ca ro l i na  and  New yo rk  c i t y ,  New yo rk .  The  pe t i t i one r  was

engaged  i -n  bus iness  as  a  b roke r  and .  dea le r  o f  secu r i t i es .
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3. The peti t i -oner during the years in lssue was and

st i l1  is  a  member of  the New York Stock Exchange,  the Amer ican

Stock .Exchange  and  o the r  secu r l t y  and  commod l t y  exchanges .

One  o f  t he  pe t l t l one r t s  genera l  pa r tne rs  spends  a l l  o f  h l s

t ime  execu t i ng  the  f i rm f  s  New York  S toek  Exchange  o rde rs .

The pet i t loner  does not  have a f loor  par tner  on the Amer ican

Exchange  bu t  re ta lns  ano the r  f i rm  to  execu te  i t s  o rde rs  on  tha t

exehange .

4 .  The  pe t l t l one r t s  bus iness  l nc l udes  t he  pu rchase

and  sa le ,  &s  agen t  f o r  i t s  cus tomers . ,  o f  secu r i t i es  l i s ted  on

the var lous exchanges inc lud ing the New York s tock Exchange

and  the  Amer i can  s tock  Exchange .  rn  add i t i - on ,  t he  pe t i t l one r

ac ts  as  agen t  o r  p r l nc ipa l  i n  connec t i on  w i th  the  pu rchase

and  sa le  by  i t s  cus tomers  o f  t rove r - the -coun te r t t  o r  un l i s ted .

seeur i t i es ,  mu tua l  f unds ,  mun ic ipa l  bonds ,  l ndus t r l a l

revenue  bonds  and  commod i t i es .

5 .  Du r i ng  t he  yea rs  1n  i s sue  J .  C .  B rad fo rd  &  Co .

pa r t i c i pa ted  and  s t111  pa r t i c i pa tes  i n  pub l i c  underwr i t i ngs

o f  eo rpo ra te  s tocks  and  bonds ,  mun lc ipa l  bonds  and  j -ndus t r i a l

revenue bonds.  The par tnership a lso or ig i -nates and manages

i t s  own  underwr l t i ngs  and  synd . i ca tes  the  i ssues to  o the r

underwr l t e rs  and  se l l i ng  g roup  pa r t i c l pan ts .
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6.  Many corporate underwr i t ings are managed by an

underwr l ter  or  underwr i ters  located ln  New york Ci ty .  To

keep  ab reas t  o f  deve lopmen ts  w l th  respec t  t o  underwr l t i ng ,

one  o f  t he  pe t l t i one r t s  pa r tne rs  1s  a t tached  to  the  New York

o f f l ce .  H i s  du t l es  a re  t o  a t t end  p r i ee  mee t i ngs ,  t o  s l gn

underwr l t l ng  ag reemen ts  and  to  keep  the  f l nm?s  p r i nc ipa l

of f iee in forned of  any developments re la ted to  the underwr i t lng.

T .  The  pe t i t i one r  a l so  pa r t i c i pa ted  i n  underwn i t i ngs

ou ts ide  the  s ta te  o f  New York .  rn  those  l ns tances  where  the

pe t l t i - one r  was  the  manag ing  underwr i t e r ,  t he  synd ica t l on

would be handled by the Nashvi l le  of f ice and the New york

b ranch  o f f i ce  was  no t  i nvo l ved .

B .  Dur ing  the  yea rs  i n  i ssue ,  t he  pe t i t i one r  was  a

member of  underwr l t ing synd. icates where the manager  was located

w l th in  the  s ta te  o f  New York .  The  underwr i t i ng  ag reemen ts

en te red  i n to  by  such  members  o f  t he  synd ica te  a , re  re ta lned

by  the  underwr i t i ng  managers .  The  se t t l emen t  and  d l s t r i bu t i on

o f  p ro f i t s  a r i s i ng  f rom the  d . i s t r i - bu t i on  o f  secu r i t l es  i s

usual ly  rnade in  the manager ts  of f lce but  may be made in  another

p lace  de te rm ined  by  such  manag ing  underwr i t e rs .  such

underwr i t ing agreements were approved.  by the pr inc ipa l  o f f ice

and  s igned  by  a  pa r tne r  ass igned  to  the  New York  b ranch  o f f i ce

fo r  t ha t  pu rpose r  o r  some o the r  pa r tne r  i n  t he  p r l nc ipa l

o f f i ce ,  and  then  re tu rned  to  the  manaE lne  underwr i t e r  o r

underwr i ters  1n New York.
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9. The underwrlt lng agreements were entered lnto

f o r  t he  pu rpose  o f  f ac i l l t a t l ng  the  sa le  to  the  pub1 lc  o f

secu r l t l es  l ssued  by  an  l ssu ing  co rpo ra t l on .  These

agreemen ts  were  sub jec t  t o  t he  regu la t l ons  o f  t he  Secu r l t l es

and Exchange Commiss ion.  The d i f ference 1n pr ice between

that  a t  whieh the shares are lssued,  that  a t  which they are

pu rchased  f rom the  l ssu ing  co rpo ra t l ons  and  the  p r l ce  a t

wh ich  they  a re  to  be  o f fe red  to  the  pub l i c  l s  ca l l ed  the

sp read .  A  ee r ta in  po r t i - on  o f  t he  sp read  i s  t o  be  re tunned

to the nanaging underwr l ter  or  underwr i ters  as the i r  underwr i t ing

fee .  Ano the r  po r t i on  i s  re ta ined  by  the  underwr i t e r  as

h i s  underwr i t i ng  p ro f i t s ,  as  compensa t ion  fo r  t re ing  pa r t  o f  t he

underwr i t ing syndi -cate.  The balance of  the spread,  namely

the  secondary  p ro f i - t s ,  a re  re ta ined  by  the  se l l - e rs  o f  t he

s tock  to  the  pub l i c ,  whe the r  t hey  a re  so ld  to  the  pub l i c

by  the  underwr i t e rs  th rough  the l r  b ranch  o f f i ces  o r  a

sel l ing group of  which the underwr i ter  may or  may not  be a

par t ,  or  by any dealers inv i ted by the managing underwr i - ter

who have so ld the shares of  s tock.  The underwr. i t ing

agreement  prov ides for  a  commitment  by each underwr i ter

to  pu rchase  a  ce r ta in  amoun t  o f  t he  i ssued  secu r i t i es .

The underwr i t ing agreement  may prov i -de that  a  c :er ta in  por t ion

o f  t he  seeur i t i es  to  wh lch  the  underwr i t i ng  member  has  commi t ted

h imse l f  may  be  rese rved  by  the  managemen t  to  be  so ld  to  members

o f  a  se l l i ng  g roup  who  a re  no t  pa r t i es  to  the  underwr l t i ng

ag reemen t  and  wou ld  be  en t i t l ed  on l y  to  fhe l r  r rdea le r t s

concess ion f r ,  t he  seconda ry  p ro f i t s
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These members may be inv i ted by the underwr i t ing manager

o r  t hey  may  reques t  t he  manager  to  be  a11owed .  t o  pa r t l c i pa te .

Each dealer  who has been lnv i ted or  has requested an

lnv l ta t ion f rqn a member of  such a group may enter  ln to a

1ega ]  comml tmen t  t o  pu rchase  l ssued  sha res .  rn  ce r ta ln

i -nstanees,  the underwr i ter  may reques|  to  become a member

of  the se l l ing group whenever  a member und.erwr lber  f ind.s

i t se l f  i n  a  pos l t l on  to  be  ab le  to  se l l  more  than  the

sha res  a l l o t t ed  t o  i t .  r n  t ha t  even t ,  w l t h  r espec t  t o

the shares so ld.  onry as a member of  the se l l ing group,  on ly

the  dea le r f s  eoncess ion  1s  a l I owed .  The  advan tage  o f  be ing  an

underwr i - ter  ra ther  than a member of  the se l l ing group I i_es in

the  fac t  t ha t  t he  underwr l t e r ,  by  se l l i ng  d i rec t l y  t o  t he

pub l i c ,  w i l l  be  ab le  to  rece i ve  no t  on l y  t he  secondary  p ro f l t s

which are mad.e by a dealer  but  the underwr i t ing prof i ts  as wel1.

10 '  The  pe t i - t i one r  ma in ta ined  i t s  books  and  reco rds  a t  i t s

p r i ne ipa l  o f f i ce  i n  Nashv i l l e ,  Tennessee .  The  pa r t ne rsh ip r s

income p roduc ing  depar tmen ts  i nc lude  the  p r i nc j -pa l  o f f i ee  Sa1es ,

B ranch  o f f i ce  sa1es ,  rns t i t u t i ona l ,  t he  T rad ing  Depar tmen ts - ,  t he

Corporate Underwr i t ing Depar tment  and the Munic ipa l  Depar tment .

Trading Depar tments are mainta ined in  Nashvi r le  and Memphls,

Tennessee  and  A t l an ta ,  Georg ia .  un t i l  1968  the re  was  a  T rad . i ng

Depar tment  mai-nta ined at  the New york c i ty  branch of f ice.  The

Adminis t rat ion and serv ice Depar tments,  located in  th : -e pr inc ipa l

o f f i - ce ,  i nc lude  the  Accoun t ing  Depar tmen t ,  t he  comp l iance

Depar tmen t ,  t he  Research  Depar tmen t  and .  t he  Opera t i ons  Depar tmen t .
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The Operat ions Depar tment  i -s  made up of  tne fo .L lowing

depar tnen ts :  Pe rsonne l  and  O f f i ce  Se rv l ces  Depar tmen t ,

In ternal  Audi tor  Div idend Depar tment ,  Marg ln Depar t rnent ,

B roke r /Dea le r t  s  Cash le r r  s  Depar tmen t ,  I ns t l t u t : Lona l

Depar tment ,  System and Communicat lons Depar tment  and

New York Operat lons Depar tment .  The Systems and Cornmunicat lons

Depar tmen t ,  l oca ted  i n  t he  p r i nc lpa l  o f f i ce  i nc ludes  the  Ma l l -

and Dupl lcat ion Depar tment ,  the Wire and Order  Depar tment ,  the

Purchase and Sale Depar tment  and the Data Processing Depar tment .

The Wlre and Order  Depar tment  is  connected by te le type to

each  o f  t he  f i rm t  s  b ranch  o f f i ces  and  
. t o  

the  f l oo rs  o f  t he

New York  and  Amer i can  S tock  Exchanges .

11.  The New York Operat i -ons Depar tment  located in  the

New York  c iby  b ranch  o f f i ce  i s  respons ib le  fo r  ve r l f y l ng  the

par tne rsh ip t s  t ransac t i ons  on  the  New York  and  Amer l can  S tock

Exchanges .  I n  add i t i on ,  l t  ma ln ta lns  reco rds  o f  f l oo r

b roke rage  commi -ss lons  due  to  o r  f rom o the r  b roke rs ,  and

rece ives  and  de l i ve rs  secu r i t i es  due  to  o r  f rom o the r  b roke rs .

12 .  The  pe t l t i one r ' s  b ranch  o f f i ce  i n  New Yo rk  C i t y

i - s  under  the  managemen t  o f  a  res iden t  pa r tne r .  r t s  reg i s te red

rep resen ta t i - ves  buy  and  se11  secu r i t i es  fo r  cus tomers  o f  t he

f i rm .  The  New York  o f f i ce  as  we l l  as  the  o the r  b ranch  o f f i ces

ma in ta ln  a  r rb lo t te r r r  reco rd  o f  t he  t ransac t l ons  w i th in  tha t

pa r t i cu l -a r  b ranch  o f f i ce .  Repor t s  o f  t he  execu t i on  a re

s imul taneously  sent  to  Nashvi l re  through the l l i l re  and order

Depar tment .  f t  wou]d then be entered.  i -n to the computers maj-nta ined

in  ch i cago ,  r ] 1 ino i s .  o rde rs  to  buy  and  se1 l  ove r - the -coun te r

secu r i t i es  o r i g ina t i ng  i n  t he  New York  o f f i ce  vuou ld  be  c red i ted

to  t ha t  o f f l ce .
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13 .  The  pe t l t i one r  repo r ted  r l o  New York  i ncome f rom e l the r

the  underwr i t i ng  o f  secu r i t i es  o r  t he  d i s t r i bu t i on  o f  underwr i t t en

secu r i t l es .  The  pe t l t i one r  a l - l oca ted  i t s  l ncome on  the  bas l s

o f  t he  th ree  fac to r  f o rmura  as  p rov lded  fo r  1n  sec t l on  707

subsec t i on  ( c )  o f  t i r e  Tax  Law.  The  pe t i t i one r  a l so  a l l oca ted

the sa lary  of  the f loor  par tner  on the New York Stock Exchange

to  t he  p r i nc i pa l  o f f i ce  i n  Nashv i l l e ,  Tennessee .

14 .  l hs  na i : r ' h i nnan  ^s t lma ted  tha t  t he  p r i _mary  underwr i_ t l ng

p ro f l t s  a t t r i bu tab le  to  New York  sou rces  (where  the  manag ing

underwr i t e r  was  l oca ted  i n  New York  and  D is t r i bu t i on  o f

unde rwr i t t en  secu r i t l e s  t akes  p l ace ' i n  New yo rk )  r ep resen ted

27 f "  o f  i t s  co rpo ra te  . t rad ing  l ncome.  Such  a  pe rcen tage  was

based  on  the  f i gu res  o f  t he  pe t i t l o re r  by  d i v id i . ng  g ross

corporate i -ncome by the pr imary prof i t  less the pr funary

p ro f i t  a l ready  i nc luded  i n  New York  sa1es .  The  aud i to r

accep ted  such  es t ima tes  i n  compu t lng  p r imary  underwr i t i ng

p ro f l t  a t t r i bu tab le  to  New York  sou rces .  ,  The  p r imary

p ro f i t  on  underwr l t i ngs  where  the  manager  was  l oca ted  ou ts ide

New York was not  considered i -ncome at t r ibutable to  New york

s n l l F r |  a  <

l - 5 .  The  pe t i t l one r  d id  no t  a l l oca te  to  New York  sou rces

the  ove r - the -coun te r  t rades  consummated  o r  execu ted  i n  New York .

r t  es t ima ted  such  t r ades  t o  be  zo% o f  i t s  t o ta l  commiss ions

f rom un l i s ted  secu r i t i es .  The  aud i to r  e r roneous ly  a l l oca ted

L00% o f  such  commiss ions  i ns tead  o f  50% the reo f ,  o r  LO / "  o f

the  to ta l  eommlss ion  o f  ove r - the -coun te r  t rad .es .
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j ,6 ,  Assessmen ts  o f  add i t l ona l  i ncome fo r  t he  yea rs  i n  l ssue

inc luded  i neome o r ig ina t l ng  i n  t he  pe t i t i one r  t  s  New York  o f f i ce

under  the headings "Trading-Other ' f .  For  the year  L966 the

audi tor  er roneously  inc luded under  the aforement ioned heading

a  p ro f i t  i n  t he  amoun t  o f  $1191382 .00 ,  l ns tead  o f  a  ] oss

in that  amount .

] -7 .  The  f i gu res  on  the  schedu les  o f  t he  aud i to r  wh lch

a re  a t tached  to  the  S ta temen t  o f  Aud i t  Changes  were  based  on

the f igures as ref lected.  on the books and records of  the

pe t i t i one r .

18 .  r n  20 .NYCRR 207 .1 ( c ) ( r )  and  Q)  i t  1s  p rov ided i

c .  spec j_a I  ru le  fo r  secu r i t y  and  commod i t y  b roke rs .

Tn  anv  me thod  o f  a l l oca t i on  pe rm l t t ed  o r  requ i red

in  the  case  o f  secu r i t y  and  commod i t y  b roke rs

d.o ing business wi th in  and wj - thout ;  New York s tate,

the  commlss ions  de r i ved  f rom the  execu t i on  o f

pu rchase  o r  sa les  o rde rs  fo r  t he  aecoun t  o f

cus tomers  sha11  be  a l l oca ted  on  t ; he  fo l l ow ing

bas i s :

1 .  I f  t he  o rde r  rece i ved  a t  t he  New York  S ta te

p lace  o f  bus iness  f o r  execu t i on  on  a  New

York  S ta te  exchange  o r i g ina tes  a t  a  bona  f i de

es tab l i shed  o f f i ce  o f  t he  b roke r  l oca ted

ou ts i d .e  t he  S ta te ,  40  pe rcen t  o f  t he  commiss ion

in  t he  case  o f  s t ocks  and  50  pe rcen t  o f  t he

commi_ss ion  i n  t he  case  o f  bonds  and  commod i t i es
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sha l l  be  a l l oca ted  t o

and  l nc luded  i n  g ross

to  New York  S ta te .

the  S ta te  o f  New York

income a t t r i bu tab le

1 . f f  the order  or ig inates at  the New York State

p lace  o f  bus lness  and  i s  t ransmi t ted  to  a

bona  f i de  es tab l i shed  o f f i ce  o f  t he  b roke r

fo r  execu t i on  on  an  exchange  loca ted  i n

ano the r  S ta te ,  50  pe rcen t  o f  t he  commiss ion

in  the  case  o f  s tocks  and  50  pe rcen t  o f  t he

commiss lon  i n  t l : e  case  o f  bonds  and

commod i - t i es  sha1 l  be  a l l oca ted  to  the  S ta te  o f  New

York  and  i nc luded  1n  g ross  i ncome a t t r i bu tab le

to  New Yo rk  S ta te .

L9 .  The  r rSchedu l -e  B [  a t tached  to  the  S ta te rnen t  o f  Aud i t

Changes  l nc luded  d i rec t  and  i nd i rec t  expenses  a t t r l bu tab le  to

New York  sou rces .  The  d i rec t  expenses  i nc luded  a l l  o f  t he

ac tua l  expenses  i ncu r red  by  the  New York  o f f i ce  i nc lud ing

sa la r l es ,  r en t ,  t axes ,  c i ep rec ia t i on ,  w i res ,  t i c ke t s ,  f l oo r

hrrnl rarr .a cro nl -s6e ,  - ' he r  b roke rage ,  c lea rance  cha rges  and  ma in tenance

e h e r o c r e s ^  A ' l  1  n f  1 - h o c r a  6 v n ,v r a s r  6 u p .  n r - L  -  - . . r , e n s e s  w e r e  r e f l e c t e d  o n  t h e  b o o k s

of  the  par tnersh ip .

The ind i rec t  expenses  were  a l loca ted  on  the  bas ls  o f  a

nFFnon tac ro  ̂ r  t o ta l  New York  i neome d i v ided  by  1 :he  to ta l  i ncome

o f  t he  pa r t ne rsh ip .  The  pe rcen tage  o f  such  l nd i r ec t  expenses

amoun ted  t o  28 .597 f "  f o r  L964 t  ZT .B02% fo r  L965 ;  30 .169% fo r  t 966 ;

29 .6397 "  f o r  L967 t  29 .482% fo r  1968  t  28 .6L3% fo r  L969  and  30 .n3 f "  f o r

I  O 7 n
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CONCLUSIONS OF LAW

A. That the Income Tax Bureau 1s directed to recompute

taxes due on the basls of  the errors on audi t  as sei  for th

F ind ings  (15)  and  ( f61 ,  supra .

B. That al though the total  prof l ts made from the

underwr l t ing,  d ls t r ibut ion and sa le of  secur i t ies j -nc lude

bo th  underwr l t i ng  p ro f i t s  and  secondary  p ro f l t s ,  t he

underwr l t ing prof i ts  are separate and d j -s t inct  f rom the

secondary  p ro f i t s .  Each  o f  t he  p ro f i t s  j - s  requ i red .  t o

be  a l l oca ted  to  the  sou rce  o f  such  p ro f i t s .  The  sou rce

of  the pr imary and underwr i t ing prof l ts  was the pr inc lpa l  o f f lce

of  the managlng underwr i ter  o f  the undenwr l t lng syndicate

and  no t  t he  p r l nc ipa l  o f f i ce  o f  t he  taxpaye r  o r  any  o f f i ces

o f  t he  taxpaye r  where  the  sha res  were  so ld .

C .  Tha t  t he  Income Tax  Bureau  p rope r l y  a l l oca ted

to  New York  a l l  unde rwr i t i ng  o r  p r lmary  p ro f i t s  rece i ved  by

the taxpayer  as a member of  an underwr i t ing syndicate

managed by a New York underwr i_ t ing manager .

D .  Tha t  t he  ne t  bus iness  i ncome .o f  t he  pe t i t l one r

a l - locable to  New York s tate was proper ly  detern ined pursuant

t o  t he  p rov l s l ons  o f  subsec t i on  (b )  sec t l on  707  o f  t he

Tax  Law and  20  NYCRR 2A7 .3  (P i -pe r  Ja f f ray  and  Hopwood  y .

S lp te  Tax  Com4rss :pn ,  42  AD 2d  381 ,  348  NyS 2d .  242 .
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E.  Tha t  t he  a l l oca t i on  o f  commiss ion  l ncome on  l i s ted

secu r l t i es  execu ted  on  the  exchanges  l oca ted  i n  New York

pu rsuan t  t o  20NYCRR 2oT  . 5 ( c )  ( 1 )  ano  (2 )  was  p rope r  and  no t
a

discr iminatory or arbi t rary.

F .  That  the  a l loca t ion  o f  commlss ions  on  over - the-counter

(unl isted) seeur i t ies eons-r : .mma-ted within the State of  New York

was proper ly  a l loca ted  50% to  New York  and 50 / "  to  the

pr inc ipa l  o f f i ce  in  Nashv l l1e ,  Tennessee.

G.  That  the  a l loca t ion  o f  exoenses  a t t r ibu tab le  to

New York  sources  was proper .

H .  Tha t  the  pe t i t i on  o f  J .  C .  Brad fo rd  &  Co.  i s

gran ted .  to  the  ex ten t  ind ica ted  ln  Conc lus lon  (A)  supra

and is  in  a l l  o ther  respec ts  den ied .

DATED: Albany,  New York

February 1, L977

STATE TAX COMMTSSION

\u-ea t(*-*,-,-
COIVIMISSTONER

RESIDENT


