
STATE OF NEW YORK
STATE TAX COMI,IISSION

In  the Mat ter  of  the Pet i t ion

o f

HERBERT I,ilEINBERG

For a Redeterminat ion of a Def ic iency or
a Revlslon of a DeterminatLon or a Refund
of Personal Income

AFFIDAVIT OF MAILING

Taxes under  Ar t i c le (9)  22 of the
Tax Law for the Year(s) *****lgSd*)
L969  and  1970 .

State of New York
county of Albany

Janet Mack

she is an employee of

age, and that on the

Dec is ion by (cert i f ied) maiL upon Herbert Weinberg

(rmoeaRxlad:(R>of) the petitioner tn the wlthln proceeding'

by encloslng a true copy thereof ln a securely sealed postpald wrapper addressed

as fol loqrs: Mr. Herbert  Weinberg
3 1  D i s c  L a n e
Wantagh, NY LL793

and by deposlt lng same enclosed in a postpald properl .y addressed wrapper ln a

(posc otf lce or off lc ial  depository) under the exclusLve care and custody of

the Unlted States PostaL Servlce within the State of New York.

That deponent further says that the sald addreaaee ie the (fCAf**g{***XS

)a8x!fte) petitioner hereln and that the address set forth on said nrapper Le the

last known address of the (X*AretS666t*:1g)gf,xi!9) petltioner.

Sworn to before me this

28thday of  September ,  1976.

'  
t - ' "  * /'z'//a@

, /  / , ,

r^-3 (2176)

rhe Deparrment' 
":";::"::: "J;":":., 

"""::';';:"::':,

28th day of September , Lg76, she sented the wlthln



STATE TAX COMMISSION

r

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y ,  1 2 2 2 7

$eptcmber 28, 1976

lfr'. Herbert ldetnberg
31 DLac l"anc
Wantagh, $Y 11793

Dear lh. llelnborg:

Pl-ease take notice of the DECISION
of the State Tax Conunission enclosed herec' i th '

PLease take further not ice that Pursuant to

Sect ion(X) 690 of the Tax Law, anY
proceeding in court to revie!'t an adverse deci-

sion must be conunenced within /r mOnthe
f rom the  da te  o f  th is  no t ice .

lnquir ies concerning the computat ion of tax
due or refund alLowed in accordance with this

decision or concerning any other matter relat ive
hereto rnay be addressed to the undersigned' They

wiLl be referred to the proPer party for reply.

A D D R E S S  Y O U R  R E P L Y  T O

T E L E P H o N E :  t s r e t 4 5 7 -  n 8 F 0

E n c .

Very. t-gqly Yours '- : /  
'  tG ' ' '

a-"1"" ' '" t' 4'
Frank 'J. Puccla
SupenrLeor of
Ssrall ClElms llcarlngr

:

Taxlng Bureauts RePresentat ive:

rA -1 .  L2  (L /76 )



STATE OF NEIf YORK

STATE TAX CO}{MISSION

In the }btter of the petition

of

HERBIRT I,IEIMERG

for Redetermination of Deficiency or for
Refund of Personal lrecone Ta:<es irtA"t Article
22 of the Ta< Iaw for the years L969 nd Lg7O.

DECISION

Petitioner, Herbert l,rleinberg, 31 Disc I€ne, wantagfr, New yor4< rL7g3,

has filed a petition for redetercrination of deficiency or for refiind of

personal incone taxes r.nder Article 22 of the Tar Law for L969 nd L970.

(File No. 0-645344L4). A srnall claims hearing was held before Joseph

Chyrywaty, Hearing Officer at the offices of the State Ta< Conmission,

Thworrd Trade center, New York, Ner,r york, on Jtne LL, 1976, at 10:45 A.M.

Petiticrrrer rnras represented pro se. The Incone Ta< Bureau was represented

by Peter Crotty, Esq. , (,fillian Fox, Esq., of counsel).

ISSIIE

Was the petitictner, Herbert l,{einberg, entitled to dedr:ct disbtrserBnts

for rreals and lodging for ttre years L969 nd 1970 vrhile he worked. ar^ay frcn

tfls Wartagfi residence under section L62(a) (2) , }rternal Reverrue Code.

FINDINGS OF FACT

1' Petitioner, Herbert !ileirrberg, tinely filed forrns m-20L, New York

state rncone Tax Resident Returns for the years 1969 a-rd lrgl0.

2. On February 26, 1973 the I:rcone Ta< Brreau issued a statenpnt of

audi-t changes against tlre petitioner, rdrich indicated that other conpensation

receirrcd for openses, constituted taxable incone; and that sqpenses incr-nred

v*rile in Albarry were nondedirctible, as Albany was considered to be the

petitioner's ta>r hone. I:r accordance with the statenBnt of audit clunges,
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ttre l::cone Tax Bureau issued a Notice of Deficiency in the anor.mt of

s652.86.

3. Petiticrner, Herbert Weirrberg, nnintajned a pernmrent residence

at 31 Disc Lene, Wantagfi, New York, drrring the years L969 and L970.

4. Petitioner, Herbert trrleinberg, was enployed as a construction

stperintendent by nr.ureror:s ccrnst:rrction conparries during 1969 aad f970.

One of his enployers \^ias Foster Lipkins Corporation fron v*rom he re-

ceived $5,160.00 in L969 md $2,340.00 in L970 for neal and lodging

eryenses i:rcurred vfiile being avray from his residence. Of the e>pelse

reimbrrsenerrt receirred in 1969, $1,110.00 constituted e:genses, incurred

at the South 14a11 project in Albarry and $4,050.00 was for e>pense inctrrred

at the Rochester site.

5. Petitioner, Herbert Weirrberg, \,tras assigned to various ccrnsttsction

sites away from his Wantagfr residence. He rnns enployed at a constnrction

site irr the Rochester, Nevy York area from Jantrary, 1968 r.ntil Jr-ne, L969.

This assigrffFnt v#rerr accepted by the petitioner was for ar indefinite drration.

During the period from Decenber, 1969 to April, L970, he was tenporarily

erployed at the Souttr 14a11 project in Albarry, New York.

CONff,T]SIONS OF IAW

A. Ttrat the trarrel eryenses clained by petirioner in corrrecticrr with

his assigrurent in Rochester drring the year L969 are not considered "annray

from hcne" eryenses r,'rithin the nean:ing of section L62(a) (2) of the Internal

Rerzerrue Code. Ttre enplo;zm:tt of petitioner, Herbert Weirrberg, at the

Rochester ccnstnrction site for the dr-ration of a l7-nnnth period, vfiieh

concluded in Jr:ne, L969, was for an indefj:rite period and not nerely

tenporary. Regulation 1.L62-2 states in part that "enploynent is indefinite
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if it cannot be seen that termination of the euploynert will occr-r wittdn

a fixed or reasonably short period."

B. Tllat the trarzel e>penses clained by petitioner, Hertert Weiriberg,

in conrrecticrr r,rith h-is torporary r,mrk assigrmsrt from Decenber, 1969 to April,

L970 are considered "ar,vay from hcrne" e)<penses wittrin the neming of section

162(a)(2) of ttre lrternal Revenue Code.

C. That the petition of Herbert Weiriberg is granted to the exfent

rhrat travel openses of $1,110.00 in1969 ard $2,340.00 in 1-970 are

dedrrctible "atrray from hone" expenses. The I:rcone Tac Bureau is hereby

directed to accordingly rnodify the Notice of Deficiency issr:ed FebnnrJ 26,

L973, and, ttlat except as so granted, the petiticrn is in all other respects

denied.

DAID: Albarry, New York
September  28 ,  1976


