
STATE OF NE}I YORK
STATE TAX COM},TISSION

In the Matter of the Pet i t ion

o f

TRUST U/W/O WILLIA}{ H,
For a *"0"..#*Fh9Bn of a Deficiency or
a Revlsion of a Determinat ion or a Refund

AFFIDAVIT OF MAILING

ii*. "t ".,88 gP11,. IEf"ggg 2 2 of the
Tax Law for the Year(qkttxlg$ig*H L967.

State of New York
County of Albany

Carmen Mottolese , being duly sworn, deposes and says that

she is an emptoyee of the Department of Taxat ion and Flnance, over 18 years of

age, and that on the 2916 day of Septembe- L976, she served the within

Not ice of  Decis ion

Company, Truste.(W**ge*I*k{e**) the petitioner ln the within proceeding,

by enclosing a 
,true 

cop5r thereof in a securely sealed postpaid wrapper addressed

as rolrows: fifi!.:1Il3,gt+li3$"T'rli{l"E"mpany, rrusEee
i:9 9#[,T:*';o,k Loo22

and by deposlt ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  deposltory) under the exclusive care and custody of

the Unlted States Post,al  Servlce withln the State of New York.

That deponent further says that the said addressee is the $gqng€CI?X$Q{ffi

)Gffi(XXry petit,ioner herein and that the address set forth on said nrapper ls the

last known address of the M pet l t ioner.

by (cert i f i ld) gait upon Trust UIWIO Wil l iaur H.
Taylor, Manufacturers Hanover Trust

Sworn

28rL.

to before me this

rA-3 (2/76)

,  1976



STATE OF NEW YORK
STATE TAX COM},IISSION

In the l lat ter of  the Pet i t ion

o f

TRUST U/W/O WILLIAM H.
TAYLOR

For a RedeterminaLion of a Def ic iency or
a Revislon of a Determinat lon or a Refund
of Personal Income

AFFIDAVIT OF MAILING

Taxes under Art ic le (A) 22 of the
rax Law for the Year(nlg11dsg+f*{$A L967.

State of New York
County of Albany

Carmen Mottolese , belng duly sworn, deposes and says that

she is an empLoyee of the Department of Taxation and Finance, over 18 years of

age, and that on the 28th day of September , Lg76 , she senred the wit'hin

Notice of Decision by (cert i f ied) mai l-  upon John F.

Rossi,  Esq. (representat lve of)  the pett t ioner ln the wlthin proceeding,

by enclosing a true copy thereof in a securely sealed postpald wrapper addressed

as rollows : 
i3b"rl;oY;:ii"u"n'
New York, New York L0022

and by deposlt ing same enclosed in a postpaid properLy addressed wrapper Ln a

(post of f lce or off ic ial  depository) under the excluslve care and custody of

the Unlted States Postal  Servlce withln the State of New York.

Thau deponent further says that the sald addreaaee is the (representative

of the) pet i t ioner herein and that the address set forth on said l t rapper ls the

last known address of the (representat ive of the) pet i t ioner.

Sworn to before me thts

2gth  day  o f  September  ,  L976

rA-3 (2176)



STATE OI NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

$cptodor 28. 1976

A D D R E S S  Y O U R  R E P L Y  T O

TELEPH.NE: t ' t . r  457-3E50

STATE TAX COMMISSION

E n c .

r
Slnut- UNIA $illlaui tl. T*ylor
blasufacturcrs ll,anonpr frrrit

Coryay, Trurtoe
350 ?srlc Avunua
l{eru Yorh, i{es York 10024

On*r $r. Taylorr

Pl-ease take notice of the mCI IO$f
of the State Tax Cormnission encLosed herewith.

PLease take further notice that Pursuant to
Section(S) S90 of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within 4 mrthf
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance rilith this
decision or concerning any other matter relat ive
hereto rnay be addressed to the undersigned. They
wiLL be referred to the proper party for reply.

Ver:y t+Lly yours,

J-^-j%.'F'rank 9. Puagle
Suprrrrtror of S-fll

p"trrior,.r,s Repre"""r"fL11* 
tt.3rlngr''"

Taxing Bureau s Representat ive:

rA -1 .12  (L176)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

TRUST U /W /O WILLIAM H. TAYLOR

for  a Redeterminat ion of  a  Def ic iencv
or for Refund of Personal Income Tax-
under Art icle 22 of the Tax Law for
t he  Yea r  L967 .

DECISION

Pet i t ioner ,  Trust  U/W/O Wi l l iam H.  Taylor ,  Manufacturers

Hanover Trust company, Trustee, 350 Park Avenue, New york,

New York L0022,  f i led a pet i t ion for  a  redeterminat ion of  a

def ic iency or  for  re fund of  personal  income taxes under  Ar t ic le  22

of  the Tax Law for  the year  1967.  (F i le  No.  F-44L9) .  A smal l

c l a ims  hea r ing  was  he ld  June  8 ,  L976  a t  9 :15  A .M.  be fo re  Har ry

Huebsch,  Hear ing Of f icer ,  &x the of f ices of  the State Tax Courn iss ion,

Two Wor ld Trade Center ,  New York,  New York.  The pet i t ioner  appeared

by John F.  Rossi ,  Esq.  The rncome Tax Bureau appeared by peter  J .

C ro t t y ,  Esq .  ( I rw in  A .  Levy ,  Ese . ,  o f  counse l ) .

ISSUE

Whether

net  capi ta l

or not the t rust  made a proper

gains reaLized from the sale of

modif icat ion excluding

F lor ida  rea l  p roper ty .

FINDINGS OF FACT

l .  Pe t i t ioner ,  T rusx  u /w/o  w i l l i am H.  Tay lo r ,  t imery  f i red

Form \T205, L967 Fiduciary return.  on the return,  a modif icat ion
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Also, c i ted was the Mercant i le-Safe Deposi t  and Trust  Company v.

Joseph H.  Murphy  (19  AD 2d 765)  fo r  s im i la r  reasons .

CONCLUSIOTqS OF LAW

A. That  the const i tu t ional i ty  o f  the laws of  the State of

New York are presumed at the administrative level of the New York

State Tax Commiss ion.  There is  no jur isd ic t i -on at  the admin is t rat ive

level  to  dec lare such laws unconst i tu t ional .  Therefore,  i t  must  be

presumed that  any secLion of  the Tax Law is  const i tu t ional  to  the

extent  that  i t  re la tes to  the imposi t ion of  income tax l iab i l i ty

on  the  pe t i t i one r .

B.  That  under  sect ion 618 of  the Tax Law,  the New York taxable

income of  a  res ident  estate or  t rust  is  i ts  Federa l  taxable income

plus or  minus cer ta in  modi f icat ions.  There is  no prov is ion in  the

Tax Law permi t t ing a modi f icat ion for  the por t ion of  a  gain on the

sa le  o f  ou t -o f - s t a te  r ea l t y .

C.  That  the prov is ion of  F lor ida law requi r ing that  the

proper ty  be admin is tered by a F lor ida res ident  does not  change

the meaning and in tent  o f  sect ion 618 of  the Tax Law re lat ing to

res ident  t rusts .  The res ident  t rust  cannot  excape taxat ion because

of  the mere fact  that  i t  engaged an anci lLary executor  to  hold

the F lor ida proper ty  which was par t  o f  the t rust  corpus at  i ts

i ncep t i on .
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was made which reduced income by the gain reaLLzed on the sale of

F lor ida proper ty .  On audi t  the Income Tax Bureau d isa l lowed the

modi f icat ion as improper  and a Not ice of  Def ic iency was issued

Apr i l  12 ,  L }TL  i n  the  amoun t  o f  $892 .08  add i t i ona l  t ax  p lus  i 1 -60 .22

in te res t  f o r  a  t o ta l  o f  $1 ,052 .30 .

2 .  W i l l i am H .  Tay lo r ,  a  domic i l i a r y  o f  New York ,  d ied  i n

1950.  Under  prov is ions of  h is  wi l1 ,  a  New York Trust  came in to

existence. The Central Hanover Bank and Trust Company of New York

was appointed executor .  Some of  the assets of  the Trust  were

unimproved Flor ida reaL proper ty .  Because of  F lor ida law requi re-

ments,  a  F lor ida res ident  was appointed as anci l lary  executor  to

ho ld  the  F lo r i da  rea l  P roPer tY .

3 .  I n  Lg67  the  p rope r t y  was  so ld  fo r  a  ne t  cap i ta l  ga in  o f

$8 ,920 .75 .  Th i s  amoun t  was  repo r ted  as  i ncome on  the  Federa l  and

New york f iduciary returns and then el iminated by modif ication on

the New york return.  In  Lg67 both benef ic iar ies were nonres idents

4 .  Pe t i t i one r ,  T rus t  U /W/O Wi l l i am H .  Tay lo r ,  ag rees  tha t

there is  no prov is ion in  the Tax Law for  such a modi f icat ion and

bases the defense on Lhe Safe Deposi t  and Trust

con rnonwea l th  o f  v i rg in ia  case  (280  l I .S .  33 ) .  The  con ten t i on  i s

that  New York has no jur isd ic t ion to  tax such gain s ince no one

in New York has author i ty  over  the F lor ida proOerty  or  has the

power to  br ing the gain rea l ized wi th in  the State of  New York '

anv of Baltimore



(4 )

D. That the reporting of the Florida income on the Federal

return of  the t rust  is  c lear ly indicat ive as to who aetual ly had

authority over the funds and that the Florida executor was merely

an agent of the New York trust.

E.  That Lhe pet i t ion of  the Trust ,  u/w/o wi l l iam H. Taylor

is denied and the Not ice of  Def ic iency is sustained.

DATED: Albany, New York
September  28 ,  L976

t .

\fu\,.tt^. L*r".-,,

COMMISSION


