
STATE OF NEW YORK
STATE TAX COM},IISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

RICIIARD TRUJILLO & GAIL TRUJILLO
:

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Personal Income :
Taxes  under  Ar t i c le  $ )  22  o f  the
Tax Law fo r  the  Year (x )  1966.  :

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

StaEe  o f  New York
County of  Albany

},IARY GROFF ,  being duly sworn, deposes and says Ehat

she is an employee of the Department of Ta.xat ion and Finance' over 18 years of

age,  and tha t  on  the  lOthday  o f  Februar ry  ,19 '76 ,  she  served the  w iEh in

Notice of Decisisnx06g>Q6tl6Sfrttl$fXaftft by (certified) mail upon RICIARD TRUJILTO &

GAIL TRUiTILLO (rcfxxs€fibsxbaecxf) the petitioner in the within

proceed ing ,  by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id

wrapper addressed a.s fol lovrs: Mr. & Mrs. Richard' Truj i l lo
18 Colonial Terrace
Pompton Plains, NiI

and by deposi t ing same enclosed in  a postpaid proper ly  addressed wrapper  in  a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive ca.re and custody of

t he  Un i ted  S ta tes  Pos t  O f f i ce  Depa r tmenE w i th in  t he  S ta te  o f  New York .

That deponent further sa.ys that the said addressee is Ehe (t€Fxg*'eDuixtnfib

)11f)  pet i t ioner  here in and that  the address set  for th on said wraPper is  the last

known address of the (m*urxxeogtf!€<:of,><Dt!4 petitioner.

Sworn

10rh

oE

d

before me th is

of February , L976. '2il1'
, 1 ,

,/,

AD-1 .30  (L /74 )



STAIE OF NEW YORK

DEPARTMENT OF TA)(ATION ANb nNlNce
S T A I E  T A X  C O M M T S S T O N

.  H f , A R I N G  U N I T

P A U L  G R E E N B E R G

SECNET^RY TO

c o M M  I  s 5 t 0 N

A O D R E S S  Y O U R  R E P L Y  T O

M R .  I Y R I G H T

M R .  C O B U R N

M R .  L E I S N E R

(518) 4s7-38s0

STATE TAX COMMISSION
BUILDING 9,  ROOM I07

STATE CAII,IPUS
ALBANY, N,Y,  12227

A R E A  C O O E  5 I 8

St[.tDl 
Albany, New York

hbrtnry lO, 1976

tlr. & Ir&1. eldnrd llrujlllo
tB Colqrlrl lllrncr
Foryto$ llalnrr nt

Dlls l|r. & tlrl. f*rrftllor
Please take  no t ice  o f  the
of the state rax commis=ionDEftr{t8Ua herewith.

Please take further notice that pursuant to
Section(r1) 

6g0 of the Tax Law, anY
proceeor-ng tn'court to review an adverse deci-
sion T:"t-be commenced within { m$rrf rom the date of  th is  not ice

Any inquir ies concerning the computation of tax
due or refund al lowed in aeeordance with this
decis ion or  concern ing any other  mat ter  re la t ive
hereto may be addressed to the undersigned.
Ttrese wil l  be referred to the proper party for
rep1y .

y  you rs ,

E n c .

Bureau

rA-1 .12  (L2 /75 )



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petit ion

o f

RICHARD TRUJILLO and GAIL TRU.TILLO

for a Redetermination of a Deficiency or
for Refund of Personal Income Taxes under
Article 22 of the Tax Law for the Year
L966 .

DECISION

Richard Tru j i l lo  and Gai l  Tru j i l lo ,  f i led a pet i t ion under

section 689 of the Tax Law for the redetermination of a deficiency

dated February 19,  1968,  in  the amount  of  $616.42 pLus in terest  o f

$28.44 for  a  to ta l  o f  $644.86,  against  which a credi t  is  a l lowed

of $55.00 as an overpayment claimed on the return, leaving a net

amount  of  $589.86 due in  personal  income tax under  Ar t ic le  22 of

the Tax Law for the year L966.

A hear ing was duly  held on November 1,  L972,  dt  the of f ices

of the State Tax Commission, BO Centre Street, New York, Neht York,

before Nigel G. Wright,, Hearing Off icer. The petit ioners appeared

but were'not represented. The Income Tax Bureau was represented

by Saul Heckelman, Esq. r dppea,ring by Albert J. Rossi, Esq. The

record of said hearing has been duly examined and considered.

ISSUE

The issue in this case is whether or not certain palzments

made by an employer for certain moving expenses incurred on

petit ioners' move from California to New Jersey are to be considered

New York income when petit ioners' '  move was occasioned by his

transfer to a New York work location.



2-

FINDINGS OF F'ACT

1.  pet i t ioner  has at  a l l  t imes been a nonres ident  o f  New York-

He had been a res ident  o f  San Rafael ,  Cal i forn ia pr ior  to  1965-  On

or about February 1, Lg65, he moved to and became a resident of

Lindenhurst, New Jersey.

2. Petit ioner was an employee of Corn Products Company of

7L7 Fifth Avenue, New York City. He had worked in Cali fornia fot

the company and his change in residence was occasioned by a transfer

and promotion to the New York accounting offices of the company.

3. The Corn products Company paid for certain expenses and

losses wtrich petit ioner incurred in connection with his transfer.

These expenses and losses to ta led $8,842.00 and were as fo l lows:

(a) Mortgage palzments on a California house from February 1,

1965,  unt i l  the house was so ld in  1966r  dI Id  insurance,  u t i l i t ies

and upkeep expense on the house a l l  o f  which to ta led $2,4L4.OO.

(b) The sell ing expenses of the California house including

broker's commission, mortgage discount, sewer assessment, t 'ermite

c learance and other  expenses a l l  to ta l ing $3,392-0O-

(c )  The  l oss  on  the  sa le  o f  t he  C i l i f o rn ia  house  o f  $L '276 .OO.

(d) A Federal tax al lowance computed aL 25% of the total of

t he  o the r  expenses  o f  $7 ,082 .00  fo r  t he  amoun t  o f  $ I ,770 .00 .

4. The amount of the expenses and losses in question,

$81842.00 was added to pet i t ioner 's  income for  1966 as s tated on

the withholding tax statement prepared by petit ioner's employer.

5. petit ioner did not include the amount in question on his

New york tax return although he had reported it on his Federal

return.

\
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CONCLUSIONS OF LAW

The pet i t ioners,who were at  a l l  t imes nonres idents of

New York, are taxable on the net amount of i tems of income

which enter  in to the i r  Federa l  ad justed gross income which are

"der ived f rom or  connected wi th  New York sources. . . "  (Tax Law

sec t i on  632  (a )  ( f )  ( e )  ) .  These  i nc lude  i t ems  o f  i ncome a t t r i -

butable to an occupation carried on in New York (Tax Law

sec t i on  632  (b )  ( r )  (B )  )  .

Such items of income attr ibutable to an occupation carried

on in New York should reasonably include the reimbursement, dt

issue in this case, for moving expenses incurred in connection

wi th a t ransfer  to  a job locat ion in  New York.  This  is  not  on ly

a reasonable posi t ion,  i t  is  a lso consis tent  wi th  the t reatment

of moving expenses for Federal income tax purposes.

The Internal Revenue Code and the Internal Revenue Service

have characterized Lhe reimbursement of moving expenses as

"at t r ibutable to  the per formance of  serv ices i f  made because of

the  emp loye r -emp loyee  re la t i on "  (U .S ,  T reas .  Reg .  L .B2 -L  (a )  (5 )

appl icable to  ca lendar  years L97O and fo l lowing) .  They have

simi lar ly  character ized moving expenses themselves as incurred

"in connection with" the commencement of work at a new job

loca t i on  ( r .R .c .  2L7  (a ) )  .  And  such  expenses  (w i th  l im i ta t i ons )

are deduct ib le  f rom Federa l  gross income to reach adjusted gross

income by  reason  o f  I .R .C .  sec t i on  62  (B ) .  Th i s  i s  t rue  o f  bo th

the d i rect  and ind i rect  expenses of  a  move.
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The  d i r ec t  expenses  a re  deduc t i b l e  unde r  I .R .C .  sec tLon  2L7

(appl icable to  ca lendar  years 1-964 and fo l lowing)  and the pet i t ioner

in  th i s  case  so  deduc ted  them,  i n  e f fec t ,  by  no t  repo r t i ng  e i t he r

such expenses or  the employer 's  re imbursement  of  such expenses.

Th is  wou ld  seem to  be  an  admiss ion  by  pe t i t i one r  t ha t  such  expenses

a re ,  i n  f ac t ,  re la ted  to  the  new emp loymen t  ( see  Har tung  55  U .S .  Tax

Cou r t  1 ,  d i ssen t i ng  op in i on  o f  D rennen ,  J .  a t  page  4 ) .  Such  d i r ec t

expenses when incurred in  a move to a fore ign nat ion have been held

"a l l ocab le  o r  cha rgeab le  aga ins t "  t he  ea rned  i ncome f rom fo re ign

sources  exc luded  f rom income under  I .R .C .  sec t i on  911  (Har tung  v .

C o m m ' r  4 8 4  F 2 d  9 5 3  r e v e r s i n g  5 5  U . S .  T a x  C o u r t  1  a n d  a d o p t i n g  t h e

op in i on  o f  S te r re t t ,  J . ,  55  U .S .  Tax  Cou r t  L ,  a t  page  5 ) .

The  i nd i rec t  expenses  o f  a  move  inc tud ing  expenses  i nc iden t  t o

the  sa le  and  pu rchase  o f  homes ,  a re  deduc t i b le ,  w i th  l im i ta t i ons ,

unde r  t he  same  I .R .C .  sec t ron  2T7  f o r  ca lenda r  yea rs  L97O and

fo l lowing.  The fact  that  such expenses are not  deduct ib le  dur ing

the  yea rs  i n  i ssue  i n  th i s  case  does  no t ,  however ,  imp ly  tha t  t hey

a re  un re la ted  to  i ncome (see  Har tung ,  55  U .S .  Tax  Cour t  L ,  op in ion

o f  S te r re t t ,  J . ,  f oo tno te  I ) .  To  t he  ex ten t  t ha t  such  i nd i r ec t

expenses  a re  deduc t i b le  on  the  Federa l  re tu rn ,  ds  they  a re  to  some

ex ten t  beg inn ing  i n  I 97O,  they  wou ld  to  tha t  ex ten t  reduce  Federa l

adjusted gt ross income and a lso the New York adjusted gross income

o f  a  taxpaye r  be ing  t rans fe r red  to  a  j ob  l oca t i on  i n  New York  S ta te

wi th the resul t  that  the increased income f rom re imbursement  would

be reached by the amount  of  such expenses.
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DECIS ION

is  co r rec t  and  i s  due  toge the r  w i th  such

computed under  sect ion 684 of  the Tax Law.

T h e  d e f i c i e n c y

i n t e r e s t  a s  s h a l l  b e

DATED:  A lbany ,  New
February  10 ,

York
L976

STATE TAX COMMISSION

,A /

i/j*"* kail*l
I/ PRESIDEITilT

COMMISSIONER
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STATE TAX COMMISSION

STATE Or NEW YORK
DEPARTMENT oF Tllt.lrfoN AND FINANcE

BUILDING 9,  ROOM t07
STATE CAMPUS

ALBANY, N.Y. 122z7

A R E A  C O O E  5 I 8

DATED3 Albany, New York

February 10, 1976

Mr. & Mrs. Richard Truj i l lo
18 Colonial Terrace
Pompton P1ains, NJ

Dear Mr.  & Mrs.  Tru j i l lo :

P1ease take notice of the DECISION
of the State Tax Commission enclosed herewith.

P1ease take fur ther  not ice that  pursuant  to
Sect ionQS) OgO of  the Tax Law,  any
proceeding in court to review an adverse deci-
sion must be commenced within 4 months
f rom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al lowed in aecordanee with this
decis ion or  concern ing any other  mat ter  re la t ive
hereto may be addressed to the undersigned.
These wil l  be referred to the proper party for
rep Iy .

t ru ly  yours,

s l ^ t E  I A X  c o M M t s s t o N

.  I { E A R I N G  U N I T

P A U L  G R E E N B E R G

S E C R E T A R Y  T O
coMM I  s5 l  oN

A o D R E S S  Y O U R  R E P L Y  T O

M R ,  W R I G H T

M R .  C O B U R N

M R .  L E I S N  E R

(sL8) 457-38sO

Very

Law Bureau

(L217 s)
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