
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ROBERT H. SHAW and ANNE L. STIAW

For a Redeterminat ion of a Def ic lency or
a Revision of a Determinat lon or a Refund
of Personal fncome

AFFIDAVIT OF MAILING

Taxes under Art ic leQs| 22 of the
Tax Law for the Year$|:u><*eoftod*ei1967.

State of New York
County of AlbanY

Catherine Steele ,  being duly sworn, deposes and says thaE

she is an employee of the Department of Taxatlon and Finance, over 18 years of

age, and that on the l4th day of September , L9 7'6, she serrred the withln

Notice of Decision by (cert t f ied) mai l  upon Dorian M. Goldstein, CPA

(representat ive of)  the pet i t ioner in the withln proceedlngt

true copy thereof in a securely sealed postpaid wrapper addreseed

Dor ian  M.  Go lds te in ,  CPA
Harry Goodkin and Company
1I5 Broadway
New York, New York 10006

and by deposlt ing same enclosed in a postpatd properly addreseed wrapper tn a

(post of f lce or off lc ial  depository) under the exclusive care and custody of

the United States Postal  Servlce within the State of New York.

That deponent further says that the said addresaee is the (representative

of the) pet i t ioner herein and that the address set forth on said l rrapper ls the

last knor.rn addrese of the (representat ive of the) pet i t loner.

by encl-osing a

as  foL lows :

Sworn

14rh

before me this

of September

t o

d a

/ \n
I  

t '  ,  l \ -  t \r  / .  . t  t r  I l
\ tt_ll_^l{ u uzt t V/t-C t \
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ROBERT H. SHAW and ALTNE L. SHAW
For a Redetermlnat ion of a Def ieiency or
a Revlsion of a Determinat lon or a Refund
of Personal Income
Taxes under Art icLe(x) 22 of the
Tax Law,for the Year{'l$xUfcgefIdtq6}I967 .

MTTOAVTT OF MAILING

State of New York
County of AlbanY

Catherine Steele ,  belng duLy sworn, deposes and says that

she is an empLoyee of the Department of Taxation and Finance, over 18 years of

age, and that on the 14th day of September ,  L976, she serrred the within

Notice of Decision by (cert l f ied) mai l  upon Robert  H. Shaw and

Anne L. Shaw (xupoeurxalllxlnoG' the petitloner ln the withln proceeding,

by enclosing a true copy thereof in a securely sealed postpald wrapper addressed

as fol tows: Mr. & Mrs. Robert  H. Shaw
c/o Harry Goodkin and Co.
1I5 Broadway

New York, N€w .Yqrk 10006 - -and by depositing sEme ehclosed- in-b posdpaid properly addressed wrapper Ln a

(post of f lce or off ic iaL depository) under the exclusLve care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addresaee is the (repcxeulrutfre

:otx0irq petitioner herein and that the address set, forth on said lrrapper is the

last known address of the (repexruoot*xecoe<S€' petitl.oner.

Sworn

r4rh

before me this

of september , {? .1v t -

rA-3 (2/76)

L9  76



STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

scptdef l4r 1976

A D D R E S S  Y O U R  R E P L Y  T

rEL EPH.N E: rr,. t4SL=l$lO-

STATE TAX COMMISSION

r !l!. & gllrr. Eobart tr. thrr
c/o lfarry AoodlID rnd Go.
tl$ &oadray
ficr torlle fe Yort lm06

Sr$r ltlr. I tart. tharr
pLease take not ice of rhe mt$t0f
of the State Tax Commission encLosed herewith.

Please take further notice that pursuant to
Sectior{tf) 690 of the Tax Law, anY
proceeding in court to revielt an adverse deci-
sion must be cornmenced within 4 mnths
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allo,wed in accordance with this
decision or concerning any other matter relat ive
hereto rnay be addressed to the
will be ref,erred to the proper

Enc.

cc :  Pet l t ioner 's  Repre

l,rl.ng lfax
Offl,crr

Taxing Bureau's Representat ive:

ta t i ve :

rA -1 .12  ( t 176 )



STATE OF NEW YORK

STATE TAX COMMISSION

Tn the Matter of the Petit ion

of

ROBERT H. SHAW ANd ANNE L. SHAW D E C I S I O N

for a redetermination of a deficiency or for :

refund of personal income tax under ArLLcIe 22

of the Tax Law for the Yeat L967. '

Petit ioners, Robert H. shaw and Anne L. shaw, c/o Harty Goodkin and co.,

115 Broadway, New York, New York 10006, fi led a petit ion under section 689

of the Tax Law for a refund of personal income tax under Article 22 of t}:e

Tax Law for the year 1967.

In l ieu of a hearing, petit ioners submitted their case to the State

Tax Commission on the fi le of the Income Tax Bureau. Dorian M. Goldstein C.P.A.

of Harry Goodkin and Company represented petit ioners. The said fife has been

duly examined and considered.

ISSUES

(I) Whether expected refunds of State and local income taxes which had

been paid in 7967 should be included in gross income in 1970 where said refund

is attributable to a claim for a deduction in L967 fot net operating }osses

sustained. in 1970; and (II) Whether the expected refund of State and local

income taxes, if properly includ.ed in gross income Ln L97O, may be, neverthe-

less,  under sect ion 612(c)(7)  of  the Tax Law, used to reduce New York adjusted

gross income for L967 instead of for 1970 are the issues in this case.
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FINDTNGS OF FACT

1. Petit ioner, Robert H. Shawis a general partner in the firm of Shaw

& Adrian, which is engaged in the securit ies business and which acts as a

specialist on the New York Stock Exchange. The firm for its f iscal year

ending May 31,  I97Or showed substant ia l  losses.  On i ts  books and on i ts  tax

returns tre firm had computed its 1970 loss by first including as accrued

income the amount of $33,389.34 calcufated as the amount to be received as

refunds of unincorporated business taxes paid to New York State and New York

City for past years which in the future would be refunded to the firm by reason

of net operating loss carryback deduction under section 7OL(2) of the Tax Law.

2(a) .  Pet i t ionersr  1967 Federal  return showed taxable income before

exempt ions of  $90,5O3.27 and af ter  exempt ions of  $88,LO3.27.

2(b) .  Pet i t ioners '  1967 New York return showed taxab]e income before

exempt ions  o f  $122 ,300 .38  and  a f t e r  exempt ions  $119 ,900 .38 .  Th i s  was  based  on

FederaL figures with adjustments reducing income in the amount of $150.00 for

the deduction for life insurance premiu4s and increasing income in the amount

of  $19,O57.04 because of  income taxes deducted in  the Federal  return and in

the amount  of  $12,890.07 for  an unspeci f ied reason.

3 (a) . Petit ioners I 1970 Federa] return showed

before exempt ions of  $75,026.71-  and af ter  exempt ions

as

of

taxab]e income a l-oss

$ 7 7 , 5 2 6 . 7 L .

3(b) .  Pet i t ionerrs 1970 New York return showed as taxable income a

loss  be fo re  exempt ions  o f  $ IO7 ,151 .05  and  a f t e r  exempt ions  o f  $109 r651 .05 .

This was based upon Federal f igures with adjustments reducing income in the

amount  of  $33r389.34 for  refunds of  New York r in incorporated business taxes

included in Federal income and in the amount of $150.00 for the New York
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deduction for l i fe insurance premiums and increasing income in the amount

of  $t ,4I5.00 because of  income taxes d.ed.ucted on the Federal  return.

4. The Federal authorit ies allowed a net operating loss carryback

deduct i -on of  $75,026.7I  as c la imed by pet i t ioner .  This  reduced h is  1967

taxab le  i ncome f rom $88 ,103 .27  to  $13 ,076 .55 .

5.  Pet i t ioners '  c la im for  refund for  $10,690.09 is  based upon comput-

ing a net  operat ing loss deduct ion of  $I07,151.05 d i rect ly  f rom his  New York

1970 return (see paragraph 3b above) and applying that against his 1967

taxab le  i ncome o f  $119 ,900 .38  to  reduce  tha t  t o  $L2 t749 .33 .

6. The petit ioners' claim for refund for l-967 based upon a net operat-

ing loss carryback has been allowed, but in an amount as calculated by the

Income Tax Bureau. The Income Tax Bureau first recomputes the proper amount

of the Federal- carryback deduction for 1967 by reducing the amount of $75tO26.7I

claimed by petit ionersr by the amount of $3,954.78 for certain non-business items

as required by applicable Federal- law and which petit ioners do not contest.

The net  amount  of  $71,O7L.93 is  appl ied d i rect ly  against  the taxable income

of  $I I9,900.38 shown on the New York return as f i led to arr ive at  taxable income

a s  a d j u s t e d  o f  $ 4 8 , 8 2 O . 4 5 .

CONCLUSIONS OF LAW

A. That the proper amount of a net operating loss is determined by

Federal law. Under the rulings of the U. S. Treasury Department, the amount

of a net operating 1oss, for an accrual basis taxpayer, must be reduced by

the inclusion in gross income of amounts of any expected refunds in State and

local income taxes attributable to a carryback to previous years of the net

operat ing loss (Rev.  Rul .  65-190i  L965-2 Cum Bul l  150) .
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has been

computing

reason of

refund was
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That the amount of a claimed refund of New York State taxes which

included in petit ioners' Federal gross income may be subtracted in

New York adjusted gross income for  L97O, but  not  for  1967,  by

sec t i on  6L2 (c )  (7 )  o f  t he  Tax  Law.

That because of the above reasons, the denial of the claim for

h r ^ h 6 r

DATED: Albany, New York

September L4,  L976
COMM]SSION


