
STATE
STATE

OF
TAX

NEW YORK
COMMISSION

In the l" lat ter of  the Pet i t ion

o f

ESTATE OF ORVILLE E. PRARIE,

- O..INGEBORG PRARtr,E, -P4gcptrixFor a Rede'terminat ion of d Def ic lency or
a RevLslon of a Determinat, ion or a Refund
of Personal Income

AFFIDAVIT OF MAILING

Taxes under Art ic le&| 22 of the
Tax Law for the Year(s))6@CEI{XI6OQ$
L 9 7 O  a n d  1 9 7 1 .

State of New York
County of A1bany

Cather ine  Stee le , being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and FLnance, over 18 years of

age, and that on the 26Lt:' day of August ,  L976,  she served the  w l th in

by (cerrifled),"i1,ff;hiff";:;1;l:;":'

dregexeuoc*s*@ the petitioner ln the withln proceedlng,

by errcloslng a true copy thereof in a securety sealed postpald wrapper addressed

Esta te  o f  Orv i l le  E .  Prar ie
as ror l-orts:  

o.  rngeborg prar ie,  Executr ix
406 East Kimberly Drive
Syracuse,  New York  13219

and by deposit lng same enclosed in a postpald properly addressed wrapper Ln a

(post of f lce or off ic lal  deposltory) under the exclusive care and custody of

the United States Postal-  Service withln the State of New York.

Thar deponent further says that the sald addressee is the (oeryrcgenxgt$uc

Ef<>t$tsI petitloner herein and that the address set forth on said nrapper is the

last knonn address of the {eeryteeerxxa$Pe<I'8>tEtDet petltioner.

Not ice of  Decis ion

Sworn to before me this

26Lh day of August ,  L976.

,  |  \ .
/ t  \
I '
I

\ 't'^ Ls-t'''ru[ ]i i : ' 
'i 
".  J f  ' - \ . , . . \ \

Pra:rie,
Executrix
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STATE OF NEW YORK
STATE TAX COMI'{ISSION

In the l" lat ter of  the Pet i t ion

o f
ESTATE OF ORVTLLE E. PRARIE,
O. INGEBORG PRARIE, Executrix

For a Redeterminat ion of a- Def ic iency or
a Revislon of a Determinat ion or a Refund
of Personal Income

AFFIDAVIT OF MAILING

Taxes under Art icLe(X) 22 of the
Tax Law for the Year(s) )s{)A€fX@P$
1970  and  L971 .

State of New York
County of Albany

Catherine Steele ,  being duly sworn, deposes and saye that

she is an ernployee of the Department of Taxatlon and Finance, over 18 years of

age, and that on the 26th day of August ,  L976, she served the wlthln

Not ice  o f  Dec is ion  by  (cer t l f ied)  ma i l  uponWi l l iam P.  Chr is ty ,  J f ,Esg

(representat ive of)  the pet i t ioner ln the withln proceedlng,

by enclosing a true copy thereof in a securely seal-ed post,paid wrapper addressed

a s  f o l l o w s :  W i l l i a m  P .  C h r i s t y ,  J r . ,  E s q .

lo*ax 
Building

731 James Street
Syracuse,  New York  13203

and by deposit ing same enclosed in a postpaid properly addressed wrapper tn a

(post of f ice or off ictal  depository) under the excluslve care and custody of

the Untted States Postal  Service within the State of New York.

That deponent further says that the said addressee ie the (representatlve

of che) pet i t ioner herein and that the address set fortb on said nraPPer ls the

last knom address of the (representat ive of the) pet i t loner.

sworn to before me this lt 

'\\ 

-_-*
{ i l \

26Lh day of August ,  Lg 76 \  I  i -  l '  ' - t t  ' .  .  i l j ' i  
i  k t -- '  

-
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STATE TAX COMMISSION

r

STATE OF NEW YOR,K

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

lugurt 16, 1976

tratata of, Gvllle l. Drarl.r
O. Irlgaborg lrerlr, Sc.cutEl.rr
4O6 lart KLnbarly DrLvc
syncuer, Icr VorI 13219

Dcrr tltrs. lflrlrr

Please take notice of the D!CI$I$
of the State Tax Conunission enclosed herewith.

Please take further not ice that pursuant to
Sectionf$ 6!'0 of the Tax Law, anY
proceeding in court to review an adverse deci-
sion must be cornrnenced within 4 mthr
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund all.owed in accordance with this
decision or concerning any other naEter relat ive
hereto rnay be addressed
wil-l be referred to the proper pa plv .

Enc.

cc :  Pet i t ioner ts

Taxing Bureau t s Representative :

A O O R E S S  Y O U R  R E P L Y  T O

TELEpHoNE:,rrc, 457;38$0

Ve

rA -1 .12  (L /76 )



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f
i

ESTATE OF ORVILLE E. PRARIE, DECTSION
O. INGEBORG PRARIE, Executr ix :

fo r  Redeterminat ion  o f  a  Def ic iency  or  :
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the Years :
L 9 7 O  a n d  L 9 7 L -

Pet i t i one r ,  Es ta te  o f  Orv i l l e  E .  P ra r i e ,  O .  I ngeborg  P ra r ie ,

Executr ix ,  pet i t ioned for  redeterminat ion of  def ic ienc ies in  per-

sonal income tax under Art icle 22 of the Tax Law for ttre years

L97O and  1971 .

A formal hearing was treld at the off ices of the State Tax Com-

miss ion,  Syracuse,  New York,  or r  Ju ly  23,  L975 before L.  Rober t

Leisner ,  Hear ing Of f icer .  The taxpayer  was represented by Wi l l iam

P. Christy, , fr.  and the Income Tax Bureau was represented. by Saul

Hecke lman ,  Esq .  (So lomon  S ies ,  Esq .  ,  o f  counse l ) .

ISSUE

Where the decedent 's  safe deposi t  box conta ined cash,  was i t

unrepor ted taxable income for  L97O and 1971?
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FTNDINGS OF FACT

1.  Pe t i t i one r ,  Orv i l l e  E .  P ra r i e ,  and  h i s  w i fe ,  O .  I ngeborg

Prarie, t imely f i led New York State income tax returns for the

years  L97O and  I97L .

2.  A Not ice of  Def ic iency in  personal  income taxes for  the

years L97O and 1971 was issued on December 28,  L973 against  the

pe t i t i one r  under  F i l e  No .  1 -78505608 .

3.  The pe t i t ioner  pe t i t ioned fo r  redeterminat ion  o f  the  de-

f i c i e n c i e s .

4 .  Pe t i t i one r ,  Orv i l l e  E .  P ra r i e  (deceased) ,  had  been  a

pract ic ing publ ic  accountant  f rom the ear ly  L94Ot s  unt i l  h is  death

on  Februa ry  17 ,  L973 .

5.  At  the t ime of  h is  death,  pet i t ioner  had a safe deposi t

box at the Marine Midland Bank Fairmount Off ice, Syracuse, New

York,  which he had rented s ince L964.

6.  On May 15,  L973,  pursuant  to  not ice,  the Miscel laneous Tax

Bureau,  Estate and Gi f t  Tax Sect ion,  inventor ied th is  box which con-

ta ined  $25 ,952 .00  i n  cash  (b i t l s )  and  a  few  do l l a rs  i n  co ins .  Some

$4,811.00 of  th is  cast r  was wrapped in  var ious wrappers which con-

ta i ned  yea r l y  da tes  o f  1945 ,  L947 ,  1950 ,  L955 ,  L959 ,  1960  and  1964 .

The Miscellaneous Tax Bureau turned this information over to the

Income Tax Bureau. From this information, the Income Tax Bureau
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determined that al l  of the cash which had not been wrapped and

da ted  ($2 I ,  L47 .OO)  was  i n  fac t  accumu la ted  i n  L97O and  1971 .

7.  The Income Tax Bureau d id a source and appl icat ion of

funds computat ion for  two years,  L97O and 1971,  and as a resul t

o f  t h i s  de te rm ined  tha t  pe t i t i one r ' s  t o ta l  cash  resou rces ,  i . e .

reported income and nontaxable sources exceeded his cash expendi-

tures p lus other  cash appl icat ions by some $2,696.OO for  the two

years.  This  $2,696.00 was e l iminated f rom the to ta l  cash accumu-

l a t i on  o f  $2L ,L47 .OO and  t he  ba lance  o f  918 ,451 .00  j - t  de te rm ined

to be cash which petit ioner accumulated out of unreported income

in equal  amounts for  L97O and 1971-

B. The determination held that al l  the unwrapped and undated

cash was accumulaLed in  I97O and 1971.  At l  the cash that  was not

wrapped or dated as to year accumulated was presumed to have been

accumulated in  L97O and 1971 because they were the open years and

1969 was ready to expire. The Bureau had no real evidence to base

th is  act ion on because there was no ev idence of  any speci f ic  under-

s tatement  of  income for  L97O or  L97L.  The books and records were

not examined in that respect. There was no evidence as to the

entries into the safe deposit box except that the last entry was

in  L97 I .
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9.  The determinat ion of  the Bureau that  pet i t ioner 's  to ta l

cash resources in  L97O and L97L exceeded the appl icat ion of  these

resources by only  $2,696.OO is  based on the presumpt ion that  the

div idends for  sa id years were a l l  non-cash d iv idends.  This  pre-

sumption is incorrect. The evidence is that many of the dividends

were in cash and the dividend annual books were available. The

evidence shows that  pet i t ioner  had d iv idend income of  $2,639.00

and  $2 ,368 .00  (be fo re  $200 .00  annua l  exc lus i on )  f o r  L97O and  L97L

respect ive ly .

10.  The ev idence is  that  the Bureau e l iminated a l l  o f  these

dividends as a source from which petit ioner could have accumulated

some of this cash in the box, in spite of the fact that there was

no evidence upon which to base this action.

11. There was some attempt to show that some of this dividend

income could be t reated as a d isbursement  (appl icat ion)  for  pet i -

t ionerrs self-employment plan which has not been taken into account

and to explain away the balance as perhaps consist ing of non-cash

stock dividends, but there was no evidence upon which to base any

of  th is .  The ev idence of  the source and appl icat ion of  funds for

the years 1955 through L969 shows that  cash in  the amount  of  $26,000.00

could have been accumulated f rom these sources in  those years.  A

study was prepared by a cer t i f ied publ ic  accountant  based on the
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same mat ters  avai lab le to  the Bureau,  consis t ing of  re turns,  the

checking account (Marine Midland Bank) and the sam6 estimated

living expense f igure that the Bureau had used in i ts computations.

No savings account activity was shown in this exhibit,  because

there was none, other than the accumulation of interest, and the

study correctly shows this accumulation as an application of funds.

That exhibit shows that the same condit ion existed in each of these

pr ior  years that  ex is ted in  L97O and 1971,  i .e .  that  there was an

excess of  resources over  expendi tures (appl icat ions)  f rom which

cash could have been accumulated. Although the taxpayerrs repre-

sentat ive was to ld  that  the pr ior  years were a source of  th is  cash,

there was only  a l imi ted ef for t  to  invest igate th is  " Iead" .  For

1967 ,  t he  Bureau  found  a  to ta l  cash  sou rce  o f  $13 ,800 .00 ,  a  dec rease

in  the  check ing  accoun t  o f  9500 .00 ,  expend i tu res  o f  $7 ,100 .00  and

a  depos i t  (o r  depos i t s )  o f  $5 ,605 .00 .  By  compar i son ,  t he  ev idence

fo r  L967  shows  to ta l  sou rces  o f  $17 ,570 .00 ,  an  i nc rease  i n  the

check ing  accoun t  o f  $ f83 .00  and  expend i tu res  o f  $7 ,625 .00 .  The

deposi t  o f  $5,505.00 in  L967 was merely  a t ransfer  f rom one account

to the other whictr was erroneously treated as an application and

the Bureau went no further with computations. For 1968, the

examinat ion showed a to ta l  source of  $ I4,800.00 as compared wi th

$L7 ,776 .00  f rom the  ev idence .  The  Bureau  found  $9 ,00O.00  o f
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expendi tures compared to  $8,064.00 f rom the ev idence.  From th is .

the Bureau concluded there was no excess source and went no further

for  L968,  and d id not  invest igate the other  pr ior  years dur ing

which petit ioner had the safe deposit box. At the hearing no

evidence was produced by the Bureau to refute the source and appli-

cation of funds set forth by the taxpayer's evidence.

L2.  The taxpayerrs  records,  re turns and af fa i rs  for  the years

L97O and 197I  were found to be in  order .

13. The money in the box was savings. This money could not

have been earned a lone in  L97A and 1971 by  the  decedent .  There  is

no evidence that the decedent under-reported his income in L97O or

L 9 7  L .

L4. The taxpayer and his wife had done accounting work since

the 194ors.  He was educated as an accountant ,  and a lways worked as

an accountant .  The cash in  the decedentrs  safe deposi t  box is  con-

s is tent  wi th  repor ted income on a l l  h is  re turns prev ious ly  f i led

and wi th  a l i fe t imers sav ings of  the decedent  and t r is  wi fe .

CONCLUSIONS OF IAW

A. That the evid.ence of the prior years shows that i f  a

reasonable invest igat ion had been made in to the pr ior  years as a

source of this cash, these prior years would have been found to be

more than an adequate source, even if  al l  dividends were el iminated
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as  be ing  non-cash.  C lear ly ,  any  par t  o f  the  d iv idends  ( to ta l ing

S5,007.00)  wh ich  had been rece ived in  cash shou ld  no t  have been

t rea ted  as  an  app l ica t ion  o f  funds .  I f  any  o f  these d iv idends

were  rece ived in  cash,  the  ad jus tments  made to  pe t i t ioner 's  in -

come wou ld  have to  be  decreased bv  i t .  The conc lus ion ,  there fore ,

is inescapable; that the Bureau fai led completely to negate the

prior years as income years for this cash accumulat ion. The

Bureau has fa i led to  meet  the resui rement  enunciated by the U.S.

Supreme Cour t ,  i n  Ho l l and  v .  U .S . ,  348  U .S .  L2L  (L954) ,  t ha t  where

the taxpayer has furnished leads as to the source of the assets

(cash), i t  is incumbent upon the government to thoroughly investi-

gate those leads so as to negate the leads as a source of the

asse t s .

B. That the cash in the safe deposit box was not unreported

income in  1970  and  1971 .

c.  That  the pet i t ion of  the Estate of  Orv i l le  E.  Prar ie  is

susta ined and i t  is  determined that  there is  no def ic iency in

income tax for  L97O and 1971.

DATED: Albany, New York
August  26 ,  L976

COMMISSTON

I  ' r z

\A^^JLG+ lLtt,"^---
COMMISSIONER

COMMISSIONER


