
STATE OF NE!il YORK
STATE TAX COMI,TISSION

In  the Mat ter  of  the Pet i t ion
:

o f

}IORRIS FI{ILIP AND SYLVIA PHILIP 
:

For a Redeterminat ion of  a Def ic iency or  :
a Revision of a Determtnat,ion or a Refund
of Personal Income
Taxes under  Ar t ic le(n)  22 of the
Tax Law for rhe Yearftl)>cxrc*n*iredd** L970:

State of  New York
County of Albany

Carmen Mottolese , being duly sworn, deposes and says that

sbe is an employee of the Department of Taxation and FLnance, over 18 years of

age, and that on thel l3d day ofdsgust ,  L976, she sernred the wl lhln

Not ice of  Decis ion by (cert i f led) mail upon Morris Phil ip and

Sylvia Philip >(xoryu6xmot*51g:of} the petitioner in the withln proceedl.ng,

by enclosLng a t rue copy thereof  in  a securely  seated postpald wrapper addressed

as fol lows: Mr.  & Mrs.  Morr is Phi l ip
26 Bruckner Boulevard
Bronx, New york L0454

and by deposit lng same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  deposltory) under the excluslve care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the *f€ef*ig+***X*

p*<Afue} petitloner hereln and that the address set forth on sald nrapper ls the

last knorm address of the :(regexxofiofixmofxthei petltloner.

AFFIDAVIT OF MAILING

Sworn t,o before me thls

23rd  day  o f  August  ,  L976.

rA-3 (2176)
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
:

o f

PHILIP KNITTING MILLS 
:

For a Redeterminat ion of a Def ic iency or :
a Revision of a Determlnat ion or a Refund
of Unincorporated Business :

AFFIDAVIT OF MAILING

Taxes under Art icLe (x) 23 of the
Tax Law,for the Year(xXgr$**c&(or} L970.:

State of New York
County of Albany

Carmen Mottolese , being duly eworn, deposes and says that

she is an empl-oyee of the Department of Taxatlon and Finance, over 18 years of

age, and that on the 23rd day of August ,  L976, she served the wlthin

Notice of Decision by (cert l f led) mai l  upon Phi l ip Knit t ing

M i 1 1 s W t h e p e t i t 1 o n e r l ' n t h e w i t h i n p r o c e e d 1 n g ,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fol lorss: Phi l ip Ihi t t ing Mi l ls
26 Bruckner Boulevard
Bronx, New York L0454

and by deposl"t ing same enclosed ln a postpaid properly addreseed wrappet ln a

(post of f ice or off ic lal  depository) under the exclusive care and custody of

the United States Postal  Servl-ce within the State of New York.

That deponent further says that the said addressee is the XX0O6EEIEOA\XIC(

of the) pet i t ioner herein and that the address set forth on sald wrapper ls the

last known address of the M pet i t loner.

Sworn to before me this

23rd day of  August  ,  L976.
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STATE OF NEW YORK
STATE TAX COMMISSION

In the l ' lacter of the Pet i t lon

o f

MORRIS PHILIP AND SYLVIA PHILIP& :

. PHITJq KNITTING MILLS.
For  a  Redeterminaf ion  o f  a  Def ic iency  or  :
a Revision of a Determinatton or a Refund
of Personal Income& Unincorporated Business
Taxes under Art ic le @) 22 a16.d 23- of che
Tax Law for the vear{g)>uor*crr6ed{*k1970. :

AFFIDAVIT OF MAILING

State of New York
County of Albany

Carmen Mottolese , being duly sworn, deposes and says that

she is an emptoyee of the Department of Taxation and FLnance, over 18 years of

age, and that on the 23rd day of August ,  L9 76, she served the wlthln

Not ice of  Decis ion by (cert l f led) mait  upon David L.

Schwar tz ,C.P.A.  ( representa t lve  o f )  the  pe t i t ioner  Ln  the  w i th ln  p roceed ing ,

by enclosing a true copy thereof in a securely sealed postpald wrapper addreseed

as foL lows :  Dav id  L .  Schwar tz ,  C .  p .A .

i:* v3:i:'ft.*"i:ti,oo,,
and by deposit ing same encLosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic lal  depository) under the excLusive care and custody of

the United States Postal  Service withln the State of New York.

That deponent further says that the said addressee ls the (representat ive

of the) pet i t ioner herein and that the address set forth on said nrapper ls the

last known address of the (representat ive of the) pet l t loner.

Sworn to before me thls

23rd, day of August ,  L976.

rA-3 (2176)



STATE OF NEW YORK
STATE TAX COMMISSION

In  the l " la t ter  of  the Pet i t ion

o f

MORRIS PHILIP AI{D SYLVIA PHILIP & 
:

t.FH"rklt".HtT##t9,,%FLsp"riciency or :
a Revis ion of  a Determinat ion or  a Refund
of Personal Income6 Unincorporated Business
Taxes under Art icle$g) 22and 23- of the
Tax Law for the Year(n):anOcRelli**{dd L970.2

AFFIDAVIT OF MAILING

State of New York
County of Albany

Carmen Mottolese , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the 23rd day of August ,  L9 76, she served the wlthin

Not ice of  Decis ion by (cert i f led) mail upon Irving Saltzman, Esq.

(representat lve of)  the pet l tLoner ln the wtthln proceedlng,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

r rv ing Sal tzman, Esq.as fol-Lows: ir"rr"., saltzman and perlman
276 Fifth Avenue
New York, New york 10001

and by deposit ing same enclosed in a postpaid properLy addressed wrapper ln a

(post of f ice or off ic ial-  depository) under the excLusive care and cugtody of

the United States Postal  Servlce within the State of New York.

That deponent further says that the said addreasee is the (representative

of the) pet i t ioner herein and that the address set forth on said l rrapper ts the

last known address of the (representat ive of the) pett t loner.

Sworn to

2 3 r d  d a y

I

before me ihis

of August ,  L976.

rA- 3 (2 /7 6>



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Atrgust 23, L976

A O D R E S S  Y O U R  R E P L Y  T O

rEL EPH.N E : tr,. AII:38.|iIL-

r lhil.fp Knl.ttLng l{111e
26 Bnrcknar Boulevard
Bronx, $fY L0454

Gent1eren:

Please take not ice of the DECISION
of the State Tax Connnission enclosed herewith.

Please take further notice that pursuant to
Sect ionQt) 722 of the Tax Law, any
proceeding in court to revierlt an adverse deci-
sion must be cormnenced within 4 mollrthg
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other Tnatter relative

will be referred to the proper pa

V

Enc.

Pet i t ioner rs  Represen at ive :

Taxing Bureau's Representat ive:

rA -1 .12  (L176)



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TAHTION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y .  N . Y .  1 2 2 2 7

A$ust 23, L976
A O O R E S S  Y O U R  R E P L Y  T O

TELEPHONE: .' ' 'fII-38T9

r i-trR. & t'ba. I'brrLe Phlltp
26 Bnrclcner tsoulevard
Bmnx, l{sr York 10454

Daar i'tr. {ir lrba. Plrllip:

Please take notice of the llgGl$rctl
of the State Tax Conrnission enclosed herewith,

Please take furthei notice that pursuant to
SectionQ3) 690 of the Tax Law, anY
proceeding in court to revievt qn advegse deci-
sion must be cormnenced withir, 4 wnttrr
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allor.red in accordance with this
decision or concerning any other matter relat ive
hereto nray be addressed to the undersigned. They
will be referred to the proper party for reply.

Very trrrly yours,

Paul il. Co rrrr
Enc.

cc :  ?e t i t , ioner rs Representat ive:

Taxing Bureau I s Representative :

SupenrLeing ?ax
ileerll.ng Of,ftcer

rA-L .L2  (L /7  6 )



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the petit ion

o f

MORRIS PHILIP and SYLVIA PHILIP

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the year
1 9 7 0 .

In the Matter of the pet i t ion

o f

PHIL]P KNITTING MILLS

for  Redeterminat ion  o f  a  Def ic iency  or
fo r  Refund o f  Un incorpora ted  Bus iness
Tax under Art ic le 23 of the Tax Law
for  the  Year  I97O.

DECISION

DECIS ION

Morr is  Phi l ip  and sy lv ia  phi l ip ,  26 Bruckner  Bourevard,  Bronx,

New York LO454,  f i led a pet i t ion under  sect ion 589 of  the Tax Law

for the redetermination of a deficiencv in personal income tax

under  Ar t ic le  22 of  the Tax Law for  the year  L97O.

Morris Phil ip and Sylvia phil ip, individually and as co-

par tners,  d /b/a phi l ip  Kni t t ing wt i l ts ,  f i led a pet i t ion under

sections 689 and 722 of the Tax Law for a redetermination of a
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def ic iency in  unincorporated business tax und.er  Ar t ic le  23 of

the Tax Law for the vear L97O.

The deficiency ,or n"r=onal income tax was asserted by a

not ice issued on March 25,  L974,  and is  in  the amount  of

$L4 ,249 .58  p l us  i n t e res t  o f  $2 ,5L7 .O5  f o r  a  t o ta l  o f  $L6 ,766 .63 .

The def ic iency for  un incorporated business tax was asser ted

by a not ice issued on March 25,  L974,  and is  in  the amount  of

$23 ,383 .72  p l us  i n t e res t  o f  $4 ,130 .50  f o r  a  t o ta l  o f  $27 ,5L4 .22 .

A hear ing was duly  held on December 10,  L975,  dt  the of f ices

of the State Tax Commission, T\rso World Trade Center, New York,

New York,  before Nigel  G.  Wr ight ,  Hear ing Of f icer .  Pet i t ioners

were represented by I rv ing Sal tzman,  Ese.  o f  Trause,  Sal tzman a

Perlman and by David Schwartz, CPA. ftre Income Tax Bureau was

represented by Peter  Crot ty ,  Esq. ,  appear ing by Michael  A lexander ,

Esq .

The record of said. hearing was duly examined and considered.

rSSUE

Whether a partnership must include in i ts income for purposes

of unincorporated business tax certain income received by an indi-

vidual partner in l iguidation of corporations and as royalt ies on

pa ten t  l i censes .
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FINDINGS OF FACT

1.  Morr is  Phi l ip  and h is  wi fe ,  Sy lv ia  Phi l ip ,  pet i t ioners

here in,  are res idents of  the Bronx.  Mr.  Morr is  Phi l ip  began to

work in  L922 at  age L7 as a mechanic  in  kn i t t ing mi l ls .

2 .  In  L936,  Mr.  and Mrs.  Phi t ip  formed Phi l ip  Kni t t ing

Mil ls to engage in the manufacture of sweaters. Said company

f i les returns for  un incorporated business tax.  I ts  premises are

located in  the Bronx and compr ise about  25,000 square feet  for

kn i t t ing and 40,000 square feet  for  f in ish ing.  At  one t ime i t

had 300 employees.  Dur ing Wor ld War IT,  Mr.  Phi l ip  worked on

Federal Government contracts and served on industry committees

relating to the war effort. Phil ip Knitt ing Mil ls was the only

knitt ing mil l  to receive the Army-Navy "E" award. After I97O,

the f irm ceased doing f inishing work and now does only knitt ing,

employing about 30 people.

3.  Mr.  Morr is  Phi l ip  has s ince the 1920rs created and designed

many improvements in ttre machinery used for knitt ing. Since the

star t  o f  h is  own business,  he has received for ty  or  f i f ty  patents

for designs which greatly increased the productivity of this

machinery. These patents have been issued in the name of Mr. Morris

Phi l ip  ind iv idual ly .  They have been l icensed to others in  h is

individual name. Ttre l icensees are the Singer Sewing Machine Co.
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and other  manufacturers of  kn i t t inq machines.  Mr.  ph i l ip  receives

a royal ty  of  ten or  f i f teen percent  o f  the sa les pr ice of  each

machine. Mr. Phil ir :  himself did not manufacture machines. When

his own knitt ing mil1 purchased machinery, i t  would do so in the

same way as any other  bus iness.  Mr.  Phi l ip 's  work in  des ign d id

not require capital and was not done by him during his normal

superv is ion of  the kn i t t ing mi l l .

4 .  Phi l ip  Kni twear  Industr ies,  Inc.  was a corporat ion wi th

i ts  s tock owned ent i re ly  by Mr.  and Mrs.  Phi l ip .  I t  was not  in

the knitt ing business. It  owned loft bui ldings in Manhattan which

i t  leased to bus iness tenants.  Nei ther  i ts  s tock nor  any d iv idends

from the stock were l isted on the books of Phil ip Knitt ing Mi11s

and were not in any other way connected with that f irm. ftr is cor-

porat ion was l iqu idated ef fect ive December 31,  L97O resul t ing in

capital gains for Federal and New York income tax purposes. fhe

real  estate d is t r ibuted was p laced in  the jo in t  names of  Mr.  and

Mrs .  Ph i l i p .

5.  Andover  Real ty  Corporat ion had owned real  estate in

Brooklyn. Its stock was owned directly by Mr. and Mrs. Phil ip

and not  by the kn i t t ing mi l l .  The corporat ion had been l iqu idated

pr ior  to  L97O but  durLng L970 Mr.  and Mrs.  Phi l ip  received a smal l

l iqu idat ing d is t r ibut ion in  cash,  resul t ing in  a capi ta l  ga in for

Federal and New York income tax purposes.
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6.  The def ic iency under  rev iew for  personal  income tax

relates to the minimum income tax and is, for the years in question,

conceded by pet i t ioners.

CONCLUSIONS OF LAW

A. That the l iquidating dividends from the corporations and

the royalty income arg not connected with the business of the peti-

t ioner ,  Phi l ip  Kni t t ing Mi l ls ,  and are not  subject  to  the unincor-

porated business tax.

B.  That  the def ic iency for  un incorporated business tax is

erroneous in  i ts  ent i re ty  and is  cancel led.

C. That the deficiency for personal income tax is found, by

reason of  pet i t ioners I  concession,  to  be correct  and is  due together

wi th  such in terest  as shal l  be computed under  sect ion 684 of  the

Tax Law.

DATED: Albany, New York

August  23 ,  L976

TE TAX COMMISSION

COMMTSSIONER


