
STATE OF NEI^I YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ROI,AIID & MARGARET E. PASSERO :

For a Redeterminat ion of a Def lc iency or :
a Revislon of a Determinat ion or a Refund
of Personal Income & Unincorporated Business
Taxes  under  Ar t i c te (s )  22  & 23-  o f  the
Tax Law for the Year(s)>or:<*co<bad*x) 1966,:

L967 & 1968

AFFIDAVIT OF I''AILING

State of New York
County of Albany

Denise Burke , being duly sworn, deposes and says that

she is an employee of the Department of Taxatton and Flnance, over 18 years of

age, and that on the 28th day of September ,  L9 76, she served the within

Not i ce  o f  Dec i s ion by (cert i f ied) rnai l  upon Roland & Margaret E.

Passero {oexxcneoteeinae<*ft) the petltioner ln the withln proceedlngt

by enclosing a true copy thereof ln a securety sealed postpatd wrapper addressed

as fo l lows:  Ro land & Margare t  E .  Passero

1840 Linwood Avenue
N i a g a r a  F a 1 l s ,  N . Y .  1 4 3 0 5

and by deposit ing same enclosed in a postpaid properl-y addressed l t rapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Servlce withln the State of New York.

That deponent further says that the said addressee is the >(T*Ire*xiaddxr

>.di0<Xhe) petitloner herein and that the address set forth on said ltrapper ls the

last known address of the (xrfpsextaO&rxd<>&x) petttioner.

Sworn to before me this

2$ th  day  o f  September  ,  1 -976

rA-3 (2/76)

t' (.r' ,u | -\ r, i& pc-le--rr*



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y .  N . Y .  1 2 2 2 7

l y .

A O D R E S S  Y O U R  R E P L Y  T

TELEPH.NE:, r . , r ,  457-3850

Septmber 280 L976

hotand & tlargarct B. Patrcro
1840 LLnrcod lvenue
Nlagara Frlhl N.Y. 14305

Dear ttlr. & Mrt. Pfllero:

Please take notice of the DrcISIOl{
of  the State Tax Conrniss ion enclosed herewi th.

Please take further not ice that Pursuant to
Sect ion(s) 690 & 722 of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be conunenced within 4 6Onthe
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter rel'atl-ve
hereto rnay be addressed
will be referred to the

Enc.

c c :

proper pa r

Coburn
Lng Tex
offlacr

Taxing Bureau's  Representat ive:

Very.

//

rA -1 .12  (L176)



STATE OF NEtr{ YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

ROLAND PASSBRO and MARGARET E. PASSERO

for a Redetermination of a Deficiency or
for Refund of Personal Income and
Unincorporated Business Taxes under
Ar t ic les 22 and 23 of  the Tax Law for  the
Years  L966 ,  L967  and  1968 .

I .  Whether  pet i t ioner ,  Roland Passero

deducted his L969 net operating loss from

business income.

DECISION

Pet i t i one rs ,  Ro land  Passe ro  and  Marga re t  E .  Passe ro ,

res id ing at  1840 L inwood Avenue,  Niagara Fal |s ,  New York 14305,

have f i led a pet i t ion for  redeterminat ion of  a  def ic iency or

for refund of personal income and unincorporated business taxes

under Art icles 22 and 23 of the Tax Law for the vears 1966, L967

and  f 968 .  (F i l e  No .  01801 )  .

A formal  hear ing was held before L.  Rober t  Le isner ,  Hear ing

Of f i ce r ,  d t  t he  o f f i ces  o f  t he  S ta te  Tax  Commiss ion ,  S ta te  O f f i ce

Bu i l d ing ,  Bu f fa lo ,  New York ,  oo  Sep tember  11 ,  L974 ,  3 t  9 :30  A .M.

Pet i t ioner  appeared in  person and for  h is  r , r i fe ,  Margaret  E.  Passero.

The Income Tax Bureau appeared by Saul  Heckelman,  Esq. ,  (James

Sco t t ,  Ese . ,  o f  counse l ) .

ISSUES

, correctly computed and

his L966 unincorporated
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I I .  I , r lhether  pet i t ioners,  Roland Passero and Margaret  E.

Passero, oay properly apply income averaging and the investment

tax credit provided for in the Internal Revenue Code, in the

computation of their New York State personal income tax for the

vea r  1968 .

FINDINGS OF FACT

1.  Pe t i t i one rs ,  Ro land  Passe ro  and  Marga re t  E .  Passe ro ,

f i led jo in t  New York State res ident  income tax returns for  the

years  L966 ,  L967  and  L968 .  Pe t i t i one r ,  Ro land  Passe ro ,  f i l ed

New York State unincorporated business tax returns for  sa id years.

2.  On October  26,  1970,  Lhe Income Tax Bureau issued a

Statement  of  Audi t  Changes against  pet i t ioners,  Roland Passero

and Margaret  E.  Passero,  for  personal  income and unincorporated

business taxes due in  the year  1968.  In  accordance wi th  the afore-

sa id Statement  of  Audi t  Changes,  i t  issued a Not ice of  Def ic iency

aga ins t  pe t i t i one rs  f o r  $3 ,253 .76  p l us  i n t e res t  o f  $298 .70 .

3 .  On  November  2 ,  L971 ,  pe t i t i one rs ,  Ro land  Passe ro  and

Margaret  E.  Passero,  f i led c la ims for  re funds of  personal  income

tax  o f  $101 .69  fo r  t he  yea r  L966  and  $L24 .44  fo r  t he  yea r  1968 .  On

the  a fo resa id  da te ,  pe t i t i one r ,  Ro land  Passe ro ,  a l so  f i l ed  a  c la im

for  re fund of  un incorporated business tax of  $902.94 for  the year

1968.  The Income Tax Bureau a l lowed pet i t ioners a refund of  $96.30

in personal income tax for the year 1966 but disal lowed the remaining

c la ims for  re funds.
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4.  Pet i t ioner ,  Roland Passero,  incurred a net  operat ing loss

in  the  yea r  L969  o f  $7  ,272 .77  .  Pe t i t i one rs ,  Ro land  Passe ro  and

Margaret  E.  Passero,  "carr ied back"  sa id operat ing loss in

computing personal income and unincorporaEed business taxes for

the year  L966.  Wi th the inc lus ion of  the aforesaid net  operat ing

loss,  pet i t ioners computed a personal  income tax refund of  $101.59

fo r  Lhe  yea r  L966 .

5.  Pet i t ioner ,  Roland Passero,  used the L969 nex operat ing

loss incorrect ly  to  of fset  h is  un incorporated business income

for  the year  L966.  Pet i t ioners incorrect ly  added the 20% alLowance

for  taxpayers serv ices and the $S,000.00 exempt ion prov ided for  in

Ar t i c l e  23  o f  t he  Tax  Law to  the  $7 ,272 .77  ne t  ope ra t i ng  l oss  fo r

1969 .  Thus ,  pe t i t i one r  compu ted  a  $L3 ,727 .33  ne t  ope ra t i ng  l oss

for  un incorporated business tax purposes.  He used the aforesaid

amount  as a " loss carryback"  to  of fset  h is  L966,  L967 and 1968

adjusted gross unincorporated business incomes,  af ter  in i t ia l ly

subtracting from said incomes the 20% aLLowance for taxpayer services

and the $5,000.00 exempt ion.  Subsequent ly ,  he incorrect ly  computed

an unincorporated business tax refund of  $902.94 for  the year  1968.

6.  The Income Tax Bureau computed pet i t ioner ,  Roland Passero 's

net  operat ing loss in  1969 for  un incorporated business tax purposes

a t  $ l , 272 .77 .  I t  " ca r r i ed  back "  sa id  amoun t  t o  L966  to  o f f se t

pet i t ioner 's  ad justed gross unincorporated business income of

$7 ,554 .66 .  Thus ,  pe t i t i one r ' s  ad jus ted  g ross  i ncome fo r  sa id  yea r

tota l ly  absorbed h is  net  operat ing loss.  S ince pet i t ioner  pa id no
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unincorporated business tax in  L966,  Do refund was due for  sa id

year. With no net operating loss remaining to be "carried forward"

to fu ture years,  the Income Tax Bureau d isa l lowed pet i t ioner 's

request  for  a  refund in  the year  1968.

7 .  Pe t i t i one rs ,  Ro land  Passe ro  and  Marga re t  E .  Passe ro ,  used

income averaging and the Federal investment tax credit in the

computation of their New York State personal income tax for the

year  1968.  Subsequent ly ,  pet i t ioners f i led a c la im for  a  refund

for said year. The Income Tax Bureau disal lowed the investmenL

tax credi t  and the use of  income averaging.  Pet i t ioner 's  re fund

was denied and a deficiency for unpaid personal income and unincor-

porated business taxes for  the year  1968 was issued.

CONCLUSIONS OF LAW

A. That  pet i t ioner ,  Roland Passero,  had the same net  operat ing

loss for  both personal  income and unincorporated business tax

purposes.  The net  operat ing loss for  un incorporated business tax

purposes is  computed wi thout  re ference to  the personal  serv ice credi t

o r  t he  $5 ,000 .00  exemp t i on .  The  $7 ,272 .77  ne t  ope ra t i ng  l oss  f o r

L969 had to in i t ia l ly  o f fset  pet i t ioner 's  un incorporated business

income of  $7,554.66 for  the year  L966 in  the computat ion of  pet i t ioner 's

adjusted gross income.  Wi th the net  operat ing loss to ta l ly  obsor 'bed,

no refund of unincorporated business tax was forthcoming for the

years L966,  L967 or  1968.  The Income Tax Bureau proper ly  d isa l lowed

pet i t ioner 's  c la im for  a  refund of  un incorporated business tax in

1968,  and proper ly  issued a def ic iency for  unpaid unincorporated

bus iness  tax  fo r  sa id  yea r .
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B. That income averaging is not permitted under Art icle 22

of the Tax Law in the computation of New York State personal income

tax. Federal income averaging deals with the computaLion of the

Federa l  tax iLsel f  ra ther  than the amount  of  Federa l  ad justed gross

income reportable for the taxable year. Thus, i t  is disregarded

in the computation of a taxpayer's New York State adjusted gross

income and personal  income tax (2QNYCRR 116.1(c) ;  A la imo V.  State

Tax  Conmn iss ion ,  330N.Y .S  .  2d  23 I ,  69  M isc  .  2d  4S4) .  The  Federa l

investment tax credit also deals with the computation of Federal tax

rather  than the amount  of  Federa l  ad justed gross income.  I t  is  to

be s imi lar ly  d isregarded in  the computat ion of  New York State personal

income tax.

C.  That  the pet i t ion of  Roland Passero and Margaret  E.  Passero

is  granted to  the extent  o f  permi t t ing a refund of  $96.30 for  the

year  L966,  together  wi th  such in terest  as may be lawfu l ly  owing;  that

the Income Tax Bureau is hereby directed to accordingly modify the

No t i ce  o f  De f i c i ency  i s sued  Oc tobe r  26 ,1970 ;  and ,  t ha t ,  excep t  as  so

granted,  the pet i t ion is  in  a l l  o ther  respects  denied.

DATED: Albany, New York
September 28,  1976

STATE TAX COMMISSION


