
'STATE'OF 
NEW YORK.

STATE TN( COU}TISSION

In the Matter of the Pet l t lon

o f

JOHIV W. and EIfiZABETH B. MUilIRO

For a Redetermlnat lon of a Def ictency or
a Refund of Pe:nsonal Income
Taxes under Art ic le 6) 22 of the
T a ; <  L a w  f o r  t h e  v e a i ( s )  1 9 6 7  '  1 9 6 8 '

1969 and 1970

Sworn

1 3th

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Sta te  o f  New York
County of Albany

Donna Scranton ,  being duly sworn, deposes and says that

she ls an employee of the Department of Taxat ion and Flnance, over 18 years of

age, and that on the 1 3th day of May ,  L976,  she served the wi th ln

Norice of Decision Qolr<Fttxillalaxtmg by (certifled) mail upon John Irf. and

Elizabeth B. Munro (trynssrutrrrsrsrf) the petltioner in the wtthin

proceedlng, by encLosing a true copy thereof in a eecurely sealed postpald

rrrrapper addressed as fol lows: Mr. and Mns. John W. Murtno
Dutch Hi l l  Road
Fayet tev i l ]e ,  New Yo:nk  13066

and by deposlt ing same enctosed ln a postpald properly addressed wrapper ln a

(post of f ice or off ic lal  deposltory) under the exclugive care and custody of

the United States Post Off lce Department within the State of New York.

Tha.t deponent further says that the sa.id a.ddressee is the (1gpXggeglep3!flg1

Xlf) petttioner hereln and fhat the address set forth on said \rrapper ls the last

known address of the (r4geltmge**fg(pjxhlld petitloner.

to before ne thls

day,rtf May

AD-1 .30  (L174)

,  L976.
. / \  / ' -
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'STATE'OF NEI{ YORK
STATE TN( CO}II{ISSION

In the Matter of the Pet l t lon

o f

J0HN W. and ELIZABETH B. MUIIRO

For a Redetermtnat lon of a Def ic iency or
a Refund of Pensonal Income
Taxes under Art ic le ($ 22 of the
T a x  L a w  f o r  t h e  Y e a r ( s )  1 9 6 7 ,  1 9 6 8 '
1969 arrd 1970. _ _

AFFIDAVIT OF MAILING
OT NOTICE OP DECISION
BY (CERTIFIED) }AIL

State of New York
County of Albany

Donna Sc,ranton ,  being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Financer over 18 years of

age, and that on the 13t1t" day of. May ,  Lg76 , she served the wtthtn

Notice of Decision @xirrduitrutedrtojl[[ by (certified) maiL upon Jotrn T'

Hunter., Esq. (representat ive of)  the pet l t toner in the wlthin

proceeding, by enclosing a true copy thereof in a securely sealed postPatd

vrrapper addressed as foLlows: John T. Hunte:rr  Esq.
HancockrEstabrookrRyan, Strove & Hust

One MonY PLaza
SY.nacusb, New Yo::k 13202

and by deposit ing same encLosed ln a postpald properl .y addressed wrapper in a

(post of f ice or off ic lal  deposltory) under the exclusive ca.re and cusEody of

the United States Post Off lce Department withln the Stat,e of New York.

That deponent further eays that the sa. id addressee is the (representat lve

of) petttioner hereln and tha,t the address set forth on sald ltraPPer ls the last

known address of the (representattve of the) pelltloner.

Sworn to before me thls

of May

AD-1 .30  ( r / 74 )

, L976.
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STATE TAX COMMISSION

STATE OF NEW YORK
DEPARTMENT OF TA)(ATION AND FINANCE

BUtLOtNG 9,  ROOM l07
STATE CAtvlPUs

ALBANY, N,Y, 1?,2t7

A R E A  C O O E  5 I 8

New York
I 976

S T A T E  T A X  C O M M T S S T O T {

HEARl l l6  U l l lT

p*uL  anee feeno
S E C R E T A R Y  T O
c0MM rSs l  o t r

A o D R E S S  Y O U R  R E P L Y  T O

M R .  W R I G H T

M R .  C O B U R N

M R .  L E I S N  E R

(s18) 457-38sODAISDT Albu"t"TI;
l{F. and }lra. Joha lf. Iilunro
&rtclr ftlt Roed
FaycttovllX,cr trow lorh 13066

Doar Hr. an{ ltrt. lfirnrpor

Please take notice of the I$ISIOI
of the State Tax Commission enclosed herewith.

Please take turther notice that pursuant to
section (#) 690 of the Tax Law, any
proceeding in court to review 4n advgrse deci-
lion must be conmenced within b uontbr
f rom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decision or concerning any other matter relative
hereto may be addressed to the undersigned.
These wil l  be referred to the proper party for
rep l y .

coBunl
frr

Enc .

cc :  Pe t i t i one r ' s
Law Bureau

HEARING OFFICER

Representat ive

rA-L.L2 (L2/7 s)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

JOHN W. and ELIZABETH B. MI]NRO

for  Redeterminat ion of  a  Def ic iency or
for Refund of Personal Income Tax under
Article 22 of the Tax Law for the Years
L967 ,  L968 ,  L969  and  1970 .

DECISfON

Pet i t ioners,  John w.  and El izabeth B.  Munro,  Dutch Hi l l  Road,

Fayet tev i l le ,  New York 13056,  have pet i t ioned for  redeterminat ion

of  a  def ic iencv or  for  re fund of  personal  income tax under  Ar t ic le

22  o f  t t r e  Tax  Law fo r  t he  yea rs  L967 ,  1968 ,  L969  and  L97O.  (F i l e

No .  0 -54739593 ) .

The petit ioners waived in writ ing a formal hearing and sub-

mitted the case to the State Tax Commission upon the entire record

contained in the f i le. The State Tax Commission renders the fol-

lowing decis ion af ter  due considerat ion of  sa id record.

ISSUE

Had

Payments

prior to

amounts paid to petit ioner, John W. Munro,

f rom an I l l ino is  par tnership accrued to the

his change of residence to New York State?

as retirement

pet i t ioner
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FINDINGS OF FACT

I.  The pet i t ioners,  John W. and El izabeth B.  Munro,  t imely

fi led Federal and New York State income tax returns for the years

in quest ion.

2.  On Apr i l  L2,  I97L,  a  Statement  of  Audi t  Changes was issued

against  the pet i t ioners for  the year  L967,  asser t ing that  the

fol lowing adjustments in the petit ioners' taxable income should be

made.  S9,600.00 should be added to ref lect  re t i rement  payments

received by pet i t ioner ,  John W. Munro,  f rom an I l l ino is  par tner-

ship. $96.00 should be added to reflect the amount by which the

petit ioners' deduction of l i fe insurance premiums exceeded the

maximum l i fe  insurance premium al lowed by 1aw.  F inal ly ,  91,837.00

should be added to reflect an adjustment suggested by a Federal

audit of the petit ioners I Federal return concerning a sale of

property and property expenses. Said Statement of Audit Changes

asse r ted  tha t  $1 , I23 .56  was  due  i n  add i t i ona l  t axa t i on .

3.  On October  1 ,  L97O,  the  ad jus tment  suggested  by

F e d e r a l  a u d i t  t o t a l l i n g  $ 1 , 8 3 7 . 0 O  w a s  r e d u c e d  t o  $ 3 6 5 . 0 O

stipulat ion executed in the United States Tax Court .

4.  On Apr i l  10,  1972,  a Statement  of  Audi t  Changes was issued

against  the pet i t ioners for  the years 1968,  L969 and 1970.  For  the

year  1968 ,  i t  was  asse r ted  tha t  $11 ,826 .50  i n  add i t i ona l  i ncome

a

b y a
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should have been repor ted represent ing $9,600.00 received as

retirement payments by petit ioner, John W. Mtrnro, from an l l l inois

pa r tne rsh ip  and  $2 ,226 .50  tha t  was  d i sa l l owed  as  a  p r i o r  yea r  l oss

carry  over  by a Federa l  audi t .  For  the years L969 and 1970,  i t

was asser ted that  $9,600.00 in  addi t ional  income should have been

reported in both years reflecting receipt of further retirement

payments.

5.  Pr ior  to  Ju ly ,  L966,  the pet i t ioners were res idents of

T l t ino is .  Pet i t ioner ,  John W. Munro,  was associated wi th  the law

f i rm of  McDermot t ,  Wi l l  & Emery located in  Ctr icago,  I l l ino is ,  and

served as a par tner  in  that  f i rm f rom L954 unt i l  December 31,  1965.

Petit ioner, John W. Munro, retired from said f irm pursuant to the

terms of  a  par tnership agreement  whic t r  prov ided in  sect ion 9.6(b) :

". . .  On ttre retirement of an Income Partner, an amount

equivalent to three t imes his then current monthly rate

of drawing account advances wil l  be paid to him. fhere-

after, a monthly payment equal to one-half of such current

monthly rate of drawing account advances wil l  be paid to

him for sixty consecutive months beginning on the f irst

day of the fourth month fol lowing his retirement, except

that such payments wil l  be discontinued if ,  without the

written approval of the Management Conunittee, the retired
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Income Partner engages in the public practice of law

within three hundred. miles of the County Building of

Cook County,  Chicago,  I l l ino is .  "

6 .  The pet i t ioners,  John W. and El izabeth B.  Munro,  moved

Lo New York State in  Ju1y,  1966,  and have been res idents of  th is

state since that t ime. petit ioner, , fohn w. Munro, has been re-

ceiving monthly retirement payments in the amount of g8oo.0o

since Ju ly  I ,  L966,  f rom McDermot t ,  Wi t l  & Bnery.

CONCLUSTONS OF I,AW

A. That, the r ight to receive retirement payments had

accrued to petit ioner, John W. Munro, prior to his change of

residence to New York state. This r ight was fulty vested in the

petit ioner by the terms of the partnership agreement subject to

a condit ion subsequent in the form of a covenant not to compete.

The accrual of this r ight occurred upon the retirement of peti-

t ioner, John w. Munro, from the partnership in question while he

was a nonresident. Therefore, such retirement payments as i tems

of income accrued prior to the petit ioners becoming residents of

New York s tate pursuant  to  sect ion 65a G) Q) of  the Tax Law are

not  subject  to  income tax.

B-  That ,  for  the year  L967,  ad justments to  the pet i t ioners l

t o ta l  i ncome o f  $96 .00  and  g365 .oo  a re  sus ta ined .  Fo r  t he  yea r
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1968 ,  an  ad jus tmen t  o f  $2 ,226 .5O to  pe t i t i one rs r  t o ta l  i ncome

is  sus ta ined .

C.  That ,  the pet i t ion is  granted insofar  as no tax l ia-

bitity derived from retirement payrnent income shall be imposed

upon the pet i t ioners.  The pet i t ionersr  tax due and in terest

thereon attr ibutable to adjustments other than adjustments for

retirement payments shall  be recomputed in accordance with this

dec i s ion .

DATED: Albany, New York
May  1  ) ,  1976

STATE TAX COI'IMISSION

n
il' l'-------"--: 'l
lvt: I i\' /t I

l [ )  t t . t  . t  l : i /  (  iL4"( , , .  Ir F - ]  ' " ,

ipRnsronnr

|,i\trtr* \/u*-^^-
COMMISSIONER

COMMISSIONER


