
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

BERNARD R. ANd DOLORES MOSER

For  a  Rede te rm ina t i on  o f  a  De f i c i encv
a Refund of  Personal  fncome
Taxes under Art ic le (x) 22
T a x  L a w  f o r  t h e  Y e a r ( x )  1 9 7 0 .

o f

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CnRrrFtSD) MArL

or

the

Sta te  o f  New York
Coun ty  o f  A lbany

MARY GROFF , being duly sworn,  deposes and says that

she is  an  employee o f  the  Depar tment  o f  Taxat ion  and F inance,  over  18  years  o f

age,  and tha t  on  the  3rd  day  o f  February  ,  L976,  she served the  w i th in

Notice of Decision (xx&etecuudxxEilrrl! by (certified) mail upon BERI{ARD R. and

DOLORES MOSER (epresexxeotaxcff9 the petitioner in the within

proceed ing ,  by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id

v r rappe r  add ressed  a . s  f o l l ows : Mr.  and Mrs.  Bernard R.  Moser
28 Nor th Crescent
Maplewood, New Jersey 07040

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  Lhe  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos t  O f f i ce  Depa r tmen t  w i t h i n  t he  S ta te  o f  New York .

Tha.t deponent further says thaE the said addressee is the {oeIxese:llxXD$ue

s f , )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  i s  t he  l as t

known address of the {oeXxeoenxxDdIae><xft>c*x) petitioner.

Sworn  to  be fo re  me  th i s

February

A D - 1 . 3 0  ( L / 7 4 )

< re6



STATE TAX COMMISSION

.. .. STATE OF NEW YORK

DEPARTMENT OF TN(ATION AND FINANCE

BUtLOtNG 9,  ROOM l07
STATE CAMPUS

ALBANY, N,Y, 122z.7

A R E A  C O O E  5 I 8

DATED : Al-bany, New York
Febnrary 3, 1976

Mf,. and Mrs. Bernard R. Moger
28 North Creacent
Maplerood. Neor Jeraey O7040

Dear ! lr .  and ure. l . loserc

Please take not ice of  the DECISION
of the State Tax Commission enclosed herewith-

Please take further notice that pursuant to
Section ($ ) 590 of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within 4 monthr
f rom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al lowed in aceordance with this
decision or concerning any other matter relative
hereto may be addressed to the undersigned.
These wil l  be referred to the proper party for
rep l y .

Enc . Affi}IffitrdF
cc : rg€t{tEbtp€rtt{:e(ffire BItREru

Law Bureau

STAIE TAX COMMlSStOt l

x € a i l l l G  u l l l T

P A U L  G R E E N B E R G

S€CR€T^RY TO
coMM I  s5 l  oN

A D O R E S S  Y O U R  R € P L Y  T O

M R ,  W R I G H T

M R .  C O E U R N

M R .  L E I S N E R

(s18) 4s7-38s0

truly yours,

rA -1 .12  (L2175)



STATE OF NEW YORK

STATE TAX COMMISSTON

In the Matter of the Pet i t ion
:

o f

BERNARD R. and DOLORES MOSER DECISION
:

for a Redeterminat ion of a Def ic iency or
for a Refund of Personal Income Tax under :
Art ic le 22 of the Tax Law for the Year
1 9 7 0 .  :

Pet i t ioners,  Bernard R.  and Dolores Moser ,  28 Nor th Crescent ,

Maplewood, New Jersey 07O4O, have f i led a petit ion for redetermination

of  a  def ic iency or  for  re fund of  personal  income tax under  Ar t ic le  22

o f  t he  Tax  Law fo r  t re  yea r  L97O.  (F i l e  No .  0 -69181020) .

TLre petit ioners waived in writ ing a formal hearing and

submitted the case to the State Tax Commission upon the entire

record contained in the f i le. Ttre State Tax Commission renders

the fo l lowirg dec is ion af ter  due considerat ion of  sa id record.

ISSUE

Did the petit ioners, Bernard R. and Dolores l4oser, properly

a l locate earn ings to  sources outs ide of  New York on the basis  of

purported workdays outside of the State of New York?

FINDINGS OF FACT

I .  Pet i t ioners,  Bernard R.  and Dolores Moser ,  t imely  f i led

Federal and New York State nonresident tax returns for 1970.

Dur ing L97O, the pet i t ioners were res idents of  New Jersey.

2.  On December 28,  1973,  a Statement  of  Audi t  Changes was

issued.  against  the pet i t ioners asser t ing that  addi t ional  tax was

a '
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due on the grounds that the petit ioners had improperly al located

income to ources without the State of New York. A Notice of

Def ic iency was issued in  the to ta l  amount  of  $536.20 represent ing

$461.39 in  addi t ional  tax p lus in terest  thereon of  $74.8L.

3. Petit ioner, Bernard R. I{crser, lras employed as a salesrnan by

Kohlmeyer & Co., L47 Carondelet Street, New Orleans, I.ouisiana

70130, and was based in the State of New York. On their New York

State nonresident return, the petit ioners stated that 151 days

were worked in the State of New York, out of a total of 26I workdays

and allocated New York income received from l(ohlmeyer & Co. on that

basis .  Pet i t ioner ,  Bernard R.  Moser ,  a lso received commiss ions f rom

Meicham & I" lcDougal (Roseland, New Jersey), Optico Corporation

(Philadelphia, Pennsylvania), Sherman Optical Corporation

(Yonkers,  New York)  lo ta l l ing $16,133.00.  l lh is  f igure was of fset

by $I1,023.00 in  bus iness expenses re la ted to  the commiss ions

leav ing a net  ga in in  commiss ions of  $5,110.00.  Tt re pet i t ioners

did not include this commission income with New York inome.

4. On October IB, L97L and February 29, L972, the Income Tax

Bureau sent letters to the petit ioners requesting a statement showing

the exact dates of days worked outside the State of New York, the

location where services were rendered and the nature of duties

performed along with other i tems of information.

5.  Pet i t ioner ,  Bernard R.  Moser ,  in  a le t ter  dated March 24,

L974, stated that the amount of days worked in the State of New York

totalbd no more than sixty working days. The petit ioner did not
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offer any information concerning exact dates of workdays outside

of the State of New York, the locations where services hrere

rendered or the nature of duties performed to substantiate

th i s  c la im .

CONCLUSIONS OF I,AW

A. That the petit ioners, Bernard R. and Dolores Moser, did not

properly al locate earnings to sources without the State of New

York. TLre petit ioners fai led to substantiate their claim as to

the number of workdays spent without the State of New York.

B. l lhat the petit ion is denied.

DATED: Albany, New York
February 3,  ] -976

STATE TAX COMMISSION

PRESIDSTT


