
STATE OF NE!,I YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ton

of

STA\TDISH MCCLEARY, JR. and
. JUAI\TITA P... MCCI,EARY-.
!o r  a  KeoeEermlnaElon  or  a  ue l l c lency  or
a Revision of a Determinat, ion or a Refund
of Personal Income
Taxes under Art ic l-e (3)r 22 of the
Tax Lawrfor the Year(s) rniPedx*{s)
1 9 5 1  a n d  1 9 6 2 .

State of New York
county of Albany

Cather ine  Stee le

she is an employee of

age, and that on the

Notice of Decision

,.Tuanita P. McCleary Qr5Trceextrsro{ftxdfg

by encloslng a true copy thereof in a

as  fo l l ows :  Mr .  &  Mrs .  S tand i sh

AFFIDAVIT OF MAILING

by (cert i f ied) mai l  upon Standish McCleary,

the petttloner ln the wlthln proceedlng,

securely seaLed postpatd wrapper addressed

M c C l e a r y ,  J E .

the Deparrmenr' 
":";::"::: ":":":.,".":: 

r:';:"::':,

lst day of October , L9 76, she served the within

Jr .  &

205 Goodwood Gardens
Balt imore, Maryland

and by depoelt ing same enclosed in a postpald properLy addressed wrapper ln a

(post of f ice or off ic ial  depository) under the excluslve care and custody of

the United States Postal  Servlce within the State of New York.

That deponent further says that the said addreasee is the (xrpoecsxlod:ae

>lr€<lke) petitioner herein and that the address set forth on sald lrrapper is the

last known address of the (xspoe*xmOfire>O6<*hd petltioner.

Sworn to before me this

rA-3 (2/76>



Not ice  o f  Dec is ion

STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f
STAI\TDTSH MCCLEARY, JR. and

JUANITA P. MCCLEARY
For a Redeterminat ion of a Def ic iency or
a Revlsion of a Determinat ion or a Refund
of Personal Income

AFFIDAVIT OF MAILING

Taxes under Art ic le(x) 22 of the
Tax Lawrfor the Year(s) xx>Ocid@
1961 and 1962

State of New York
County of Albany

Catherine Steele , belng duly sworn, deposes and says that

she is an ernployee of the Department of Taxatlon and Fl-nance, over 18 years of

age, and that on the lst day of October , L9 76 she served the within
Howard O. Colgan, Jr . ,  Esq.

by (cert i f ied) mal l  upon Robert  Frank1in, Esq.
Horace Newman, Esq.

(representat ive of)  the pet l t ioner ln the wlthin proceedlng,

enclosing a true copy thereof in a securely sealed postpald wrapper addressed
Howard O. Colgan, Jr. ,  Robert  Frankl in & Horace Newman, Esqs.

fol lows: Mi lbank, T\rveed,,  Hadley & Mcgloy
1 Chase Manhattan P1aza
New York, New York 1OOO5

and by deposit ing same encLosed in a postpaid properly addressed wrapper in a

(post of f ice or off lc ial  deposltory) under the exclusive care and custody of

the United States Postal-  Servlce wlthin the State of New York.

Thau deponent further says that the sald addresaee ls the (representatlve

of the) petitioner herein and that the address set forth on said !ilrapper te the

last known address of the (representat ive of the) pet i tLoner.

Sworn to before me this

ls t  day  o f  October  ,  19  76

by

a s

rA-3 (2/76)



STATE OF NEW YORK

DEPARTMENT OF TAHTION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Octob.r I' 1,9?6

A O D R E S S  Y O U R  R E P L Y  T O

rEL EPHoNE:,r', r,0!?.C919-

STATE TAX COMMISSION

r !lr. & ilr'r gtrndteh tteclmryl iXt.
2OS Gosfircod Orrdsrr
tattLmrr, lnryhnd

Diilt llEr & lE . l'helrtryr

PLease take notice of the Da€l,fl$l
of  the State Tax Commission enclosed herewith.

Please take further not ice that pursuant to
Sect ion($ 690 of the Tax Law, anY
proceeding in court to reviert an adverse deci-
sion must be corunenced within 4 mt*U
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other rnatter relative
hereto rnay be addressed to the undersigned. They
will be referred to the proper party for repl-y.

Enc .

cc :  Pe tL t i one r ' s

Very truly yours,

,lrul t. gdburn
$rrynrvLltng Errt
Esrlng Otflcrr

Representat ive:

Taxing Bureauts Representat ive:

TA-1 .12 ( r /7  6 )



STATE OF NEW YORK

STATE TAX COMMTSSTON

In the Mat ter  o f  the Pet i t ion

o f

STAIIDISH MCCLEARY JR. and
JUANITA P. MCCLEARY

for  Redeterminat ion of  a  Def ic iency
Refund of Personal Tncome Tax under
22 of the Tax Law for the Years l-961
L962

DECISION

or for
Ar t ic l -e

and

Pet i t ioners,  Standish McCledr ! r  Jr .  and Juani ta  P.  McCleary,

res id ing at  205 coodwood Gardens,  Bal t imore 10,  Mary1and,  f i led a

pet i t ion for  redeterminat ion of  a  def ic iency issued under  date of

Apr i l  13,  1 ,965,  Ln personal -  income tax for  the years 796I  and L962

in  the  amoun t  o f  $404 .53 ,  p lus  i n te res t  o f  $61 .60 ,  f o r  a  to ta l -  o f

s466 .13 .

A hear ing was du1-y hel -d on May L9,  1970,  Er t  the of  f ices of  the

State Tax Commiss ion,  80 Centre Street ,  New York Ci ty ,  before Lawrence

Nehrnan,  Hear ing Of f icer .  Howard O.  Colgan,  J t . ,  Esg. ,  Rober t

Frankl - in ,  Esg. ,  and Horace Ner i r rman,  Ese. ,  a l l  o f  Mi lbank,  T\ueed,

Hadley and McCloy represented the pet i t ioners.  Edward H.  Best ,  Ese. ,

appear ing by Sol -omon Sies,  Esg. ,  represented the Income Tax Bureau.

The record of  sa id hear ing has been duly  examined and considered.
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ISSUE

The issue in  th is  case is  the proper  method of  a l locat ing pr i -

mary or  underwr i t ing prof i ts  by pet i t ioner ,  Standish McCleary i l r . rs

partnership, .John C. Legg & Company, an underwriter and dealer in

secur i t ies,  when as par t  o f  a  publ ic  o f fer ing the par tnership as

member of an underwrit ing syndicate managed by a New York based under-

writer enters into an underwrit ing commitment for the purchase of

secur i t ies of  an issu ing corporat ion,  and the resul t ing ef fect  o f

such a l l -ocat ion on pet i t ioners,  Standish Mccleary Jr .  and Juani ta  B.

McCIea ry ' s  pe rsona l  i ncome tax  l i ab i l i t y .

FINDINGS OF FACT

1 .  P e t i t i o n e r s ,  S t a n d i s h  M c C l e a r y

f i l -ed New York State nonresident income

1 9 6 1  a n d  L 9 6 2 .

Jr .  and Jr :an i ta  B.  Mccleary,

tax returns for the years

2.  On Apr i l  13,  1965,  the Income Tax Bureau issued a Not ice of

De f i c i ency  aga ins t  pe t i t i one rs ,  S tand ish  McC lea ry  J r .  and  Juan i ta  B .

McCleary for  the years 1961 and L962.  Said Not ice of  Def ic iency was

based  on  pe t i t i one r ,  S tand ish  Mcc lea ry  J r . ' s  sha re ,  ds  a  pa r tne r ,  o f

partnership income from primary or underwrit ing profi ts earned by

John C.  Legg & Company dur ing the years in  issue.  S ince the d isposi -

t i on  o f  S tand ish  McCJ-ea ry  J r . ' s  and  Juan i ta  B .  McC lea ry ' s  pe t i t i on

is  cont ingent  on the State Tax Commiss ion 's  determinat ion in  the

Pet i t ion of  John C.  Leqq a Companv,  the "F indings of  Fact"  in  sa id

dec i s ion  a re  he reby  adop ted .
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qoNcLUSroNS OF LAW

A. That  the "Conclus ions of  Law" s tated in  the State Tax

Commiss ion 's  dec is ion in  the Pet i t ion of  John C.  Leqq & Company,  a

copy of which is attached n"".a", . t" *reby adopted.

B.  That  pet i t ioners,  Standish Mccl -eary Jr .  and Juani ta  B.

McCIeary are l - iab l -e for  personal -  income tax due on pet i t ioner ,

Standish Mccleary Jr . 's  propor t ionate share of  the par tnership,

John C.  Legg & Company's  pr imary or  undenvr i t ing prof i ts  a l located

to New York s tate for  the vears L96L and L962,  in  the s tate Tax

Commiss ion decis ion in  the Pet i t ion of  John C.  Leqq a Company.

C.  That  the def ic iency is  hereby af f i rmed and the pet i t ion

accord ing ly  den ied .

DATED: Albany, New York
October  1 ,  1976

TAX COMMISSION

COMMISSIONER

COMMISSIONER



STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y . .  1 2 2 2 7

October 1, 1976

A D O R E S S  Y O U R  R E P L Y  T O

rELEpHor{E:  (s lE)45  7  -3  I  5  0

STATE TAX COMMISSION

r Mr. & Mrs. Standish McCled.rfr Jr.
205 Goodwood Gardens
Balt imore, Maryland

Dear Mr. & Mrs. McC1eary:

Please take notice of the Decision
of the State Tax Conunission enclosed herewith.

Please take further notice that pursuant to

Sect ion(x) 690 of the Tax Law, anY
proceeding in court to review an adverse deci-
sion must be commenced within 4 months
from the date of this not ice.

Inquir ies concerning the computat ion of tax
due or refund allowed in accordance with this
decision or concerning any other maEter relative
hereto rnay be addressed to the undersigned, They
will be referred to the proper part)t for /eply.

Enc .

cc :  Pet i t ioner rs

upervising Tax
Hearing Off icer

Representat ive:

Taxing Bureau's Representat ive:

rA -1 .12  (L176 )



TATE OF NEW YORK

slnTE rAX COS{IirSSXOII

rn ths uatter of the Petttton

of

STAHDISH MECLEARY iIR. and
JI'AI{rITA P. MECLEART

for Rsdeternrlnatton of a Defletencry or for
Refund of Ferconrl Ineome Tax undsr Artlcla
22 of the Tax Inw for thc Yeare 1961 and
1962

DEersxol

Pstltlonor!, Standtrh llcclearyr irt. and iltlanlta P. licclettlr

realdLng at 2o5 Goodrood @rdeng, Baltlmorc 10, t'taryland, fllcd a

petLtlon for redstermtnatLon of a defLsiency taeuod undsr data of

Aprtl 13, 1965, ln perronal lncone tax for the yeart 1961 and L962

ln tha amount of 9404.53, plua Lntereat of $51.60r f,or a total of

$466.13 .

A hcarLng rras duly held on May 19, 1970r tt the offLces of thc

Stata l]ax ConrmLralon, 80 Centre Stractr N€tr York Clty, befors llwrcnc.

If€ryuan, Eearlng Offlearr Elsward O.. @Igan, ift.r Eaq.r Robcrt

FranklLn, Esg.r Sttd Eortee Nwnan. Bg., all of Mt1bank, Tlrold,

fXadley and MeCloy reprcronted tho pctltloners. Hhrard E. Bcltr Bc9 .o

appearing blr golonron 8tea, E!9., represented the fncone |rax Btltrcau.

Ttre record of aatd hearlng hag bcen duly e:smtned and eontl'dcrcd.
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I.8.Sllq

fhc tssue Ln thta catc ls thc propcr mcthod of allocatlngr pal-

mar1l or underwrltlnE prcflts by petltloner, Standlah MeClearlt rfr. f E

partnqrahlpr ilohn C. I€gg & Cunpanyr ln undGrwrltcr and dealar ln

saeurltlar, wtren as ptrt of a publte off*lng tha prrtnsrthlp at

nember of an undcnrrlttng ayndleate managrod lryr a New York barcd undcr-

wrLtar onterr Lnto an undcnwrttlng eomnltmont for thc prrrcharc of

eGcturltlce of an lgeutnE eorporatlon, ard thc rcculttngr cffcet of

sueh alloeatlon on petltlonGru, Standtsh l,lceletty dfr. and ilrranlta B.

tfeClaaryf e pcraonal f.ncorne tax llabtltty.

FTNDINCIS OF FASI

l. PetLttoners, Standlsh t{aclcar? ifr. and .ltranl,te B. McCleary,

ftled Nett York State nonrerldsnt Lneonc tax treturns for thc y.rr!

1961 and 1962,

2. On Aprll 13, 1965, the IncomG Talr hrrcau lscuod a &tles of

Dcflclsncy agalnrt patltLonorer StandLsh ttcClcary Jr. and rlrnanlta B.

HcC1aary for the yerrs 1961 and 1962. grld lsotlac of Daftclencry wae

based on petltLonerr Standlsh MeClear1l 8tr.rr lhare. a! a partncr, of

partnarahtp tneomc frm pnLmatl or undcnrltlng profltr carncd by

Jlohn C. L,agg & eompany durlng thc yaare ln Lmuc. Slncc tha dlrlnrl-

tLon of Standtah lteClcary .fr. rs and ,lbantta B. MeClaaryrr ptltlon

lt eonttngent on the 6tato Tax eorrmlcrlon'l detcnnlnatlon ln thc

Petltlon _o{ ilohp e. Loqn .a eo,unpanvr thc rFtndLngre of Factr tn tald

declgton arc hereby adoptsd.
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corsel,usroNg oF IAte

A. rhat thc sCbnclualons of r€rr ttltd Ln the Etate lfax

Coiltrrrtllionf t dcetrlon ln the P.e.ttttpL of Jqbn C. Itqq & CbFmnv. a

eopy of whleh 1r attached hereto' aro htr€blt adoptcd.

B. That potLtloncrc, Standlth ltcClcrry .Ir. and ouanlta B.

IrtcsClsary ara llabla for penonal lncmc tax duc on petltlomrr

Standtgh McCleary ifr.'r proportlonatc rhare of thc partncilhlpr

ifoha C. Lgg & Conpanytc prlmary or undcnrltlng proflte alloOtod

to Nan York Statc for thc yetrt 1961 and 1963' ln th. StttG rax

Conuni.sston dsel.slon ln th€ .

c. lhat the defleteney le hercby affkmed and thc pctttton

aeaodtngly dented.

DATEDc Albanyr Hsw York
October  1 ,  I976

PNESIDETIT

csil!figgroER

l .  . -
\A,q-b.- \ L^)<*^-.''---

coto{rg8rotrER



STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat ter  o f  the pet t t ion

o f

JOHN C. LEGG & COMPANY

for  a Redeterminat ion of  a  Def ic iency or
for  Refund of  Unincorporated Business
Taxes under  Ar t lc le  23 of  the Tax Law
for  the years L96O, 1961 and 1962.

DECISION

. : .  r t .

John C.  Legg & Company f i - }ed  a  pe t l t ion  fo r  t l r , ' t .e -

determinat ion of  a def ic lency issued wrder date of  Apr i l  f3,

l '965 in unincorporated business taxes (under a previously f i led

consent) for the years :-960, t96t and r96a in the amount of

$Trt54.57, plus a penal ty under sect ion 6BS(a) of  the Tax Law

ior the year 1960 in the amount of  $Tgt.Tz,  ptus interest  of

$ r r379.48 ,  fo r  a  to ta l  o f  "$9r325.TT.

A hear ing was duly held on May 19, L97O, at  the of f ices

of the state Tax commission, Bo centre street,  New york c i ty

before Lawrer ice Newman, Hear ing of f icer.  Howard o.  colgan, Jr . ,

Esq. ,  Rober t  F rank1 in ,  Esq. ,  and Horace Howman,  Esq. ,  a l I  o f

Mi lbank, Tweed, Hadley & McCloy represented the pet l t i -oner.

Edward 'H.  Bes t ,  Esq. ,  appear ing  by  So lomon S ies ,  Es ;q . ,  represented

the Income Tax Bureau.
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The record of  sald hear lng

cons idered.

..

has been duly examined and

rssuL'

The issue 1n thls case is the proper method of

al locat ing pr lmary or underwri t ing prof i ts by pet l t loner,

an underwri ter  and cleaLer in secur i t ies,  when as part  of  a

publ ic of fer ing,  pet i t ioner as a member of  an unOerwri t lng

syndicate managed by a New York-based underwri ter  enters

into an underwri t lng cotnmitment for  the purchase of  secur l t ies

o f  an  issu lng  corpora t ion .

The Income Tax Bureau asserts that  such pr imary and

underwri t ing prof i t  is  a l locable to New York State in those

instances where the underwri t ing act lv i ty occurred in th is

State and ls to be dist inguished frorn the secondary prof i t

wir j . t :h is measured by the amount of  prof i t  made by an independent

dealer on shares sol-d to the publ tc and whj-ch are al located to

the branch of f ice f rom which the secur i t ies were sold.

Pett t loner asserts that  the total  prof l t  f rom both the

underwri t ing and saLe of  the secur i t ies ( the pr imary and secondary

prof i ts )  a l ternat ively should be al located to the of f ice where the

shares were sold or that  the underwri t ing or pr imary prof i t  shourLd

be a l loca ted  to .Mary land where  i t s  p r i .nc ipa l  o f f i ce  1s  loca ted .
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FINDINGS OF FACT

l .  Pet l t ioner is a partnership engaged in the general

investnent banklng and brokerage business. I t  is  a member

f i rm of  the New York Stock Exchange. I ts main of f ice was at

22 Light Street, Baltlmore, Maryland, where lts principal books

and records were kept.  I t  had branch of f ices ln Plcksvi l le,

Maryland, and ln New York Ci ty.  Pet i t ionert  s het lonal  lncome,

as  re f lec ted  in  l t s  tax  re tu rns ,  cons is ts  o f  t rad ing  pro f i t s

whlch were about two-thirds of  i ts  total  prof l ts,  commissions

which were about one-quarter of total profits, and income from

syndicates which was between f ive and ten per centum of total

prof i ts and certain miscel laneous income.

2 .  Pet i t ioner  had a t  i t s  New York  o f f i ce ,  one par tner ,

Mr.  Cyr i l  Murphy, three employed ' f  t radersrr  and cler ical  help.

The partnerr  s funct lon was to head the trading operat ion.  The

income of the New York of f icer 8s ref lected in pet i t ionerr  s tax

returns,  consisted of  t radlng commissions, t rading prof i ts,  Joint

account proflts and profits and commission from certai.n insurance

s tock  t ransac tLons .

3.  Dur ing the years ln issue, the pet i t ioner was a

member of  underwri t tng syndicates.  The underwri t ing agreements

entere.d lnto by such members of the syndlcate are retained by

the underwrit ing managers. The settlement and distribut,i-on of

prof i ts ar is ing f rom the distr ibut ion of  secur l t ies is usual ly

made ln the managert s offlce but may be made 1n another place

determined by such managing underwrlters. The petit loner signed

the agreements ln its prineipal office and then returned the

agreements to the managing underwrlters.
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'  4.  The underwri t ing agreements were entered into

lor the purpose of  faci l i tat ing the sal-e to the publ ic of

secur i t ies  i ssued by  an  issu ing  corpora t ion  and was sub jec t

to the regulat ions of  the Secur i t les and Exchange Commission.

The dl f ference in pr ice between that at  which the shares are

issued and purchased from the lssuing corporat ions and the pr ice

at which they are to be of fered to the publ ic lq.  cal led the

spread.  o f  the  spread,  a  cer ta in  por t lon  i -s  to  be  re tu rned

to the managlng und.erwriter or underwriters as i,heir under-

wr i t ing fee.  Another port ion is retained by the underwri ter

as his underwrl t lng prof i ts as cornpensatton for belng part  of

the underwri t ing syndi-cate.  The barance of  the spread, that

is  the  secondary  p ro f i t s ,  a re  re ta ined by  the  se l le rs  o f  the

stock to the publ lc r+hether they are so1d. to the pubr ic by

the underur i ters through their  branch of f iees or a sel l ing

group of which the underurriter may or may not be a part or

by any dealers invi ted by the ma.naging underwri ter  who have

sold the shares of  stock.  The underwri t ing agreement provides

for a commitment by eacl ' r  under l r i ter  to purchase a certain amount

of  the issued secur j - t ies.  The underwri t ing agreenlent may provide

that a certain port ion of  the secur i t ies to which the under-

wrlt ing member has committed himsel-f may be reserved by the

managernent to be sold to members of a sell ing group who are not

part ies to the underwri t ing agreement and would be ent l t led only

to  the i r  f rdea le r ts  concess lon" ,  the  secondary  p ro f i t s .  These
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members may be lnvlted by the underwritin-S manager or they

fnay request the manager to be al lowed to part ic lpate.  Each

dealer who has been invi ted or has requested an invi tat ion to

a member of such group may enter into a lega1 commitment to

purchase issued shares ,  In  cer ta in  ins tances ,  the  underwr i te r

may request to become a member of  the sel l ing group whenever a

member underwri ter  f inds i tsel f  in a posi t iot  
!o 

be able to sel l
, ^  . 1 .

more than the shares aLlot ted to i t .  In that  event,  wi th respect

to the shares sol-d only as a member of  the sel l i t rg group, only

the  dea ler ts  concess ion  is  a l lowed.  The advantage o f  be ing  an

underwriter rather than a member of the sell ing group lies in

the fact  that  the underwri ter  by sel l lng direct ly to the publ lc

wi]1 be able to recej-ve not only the secondary prof i ts whlch are

made by a dealer but t i re underwri t lng prof i ts as we. l - l .

5 .  Pet t t ioner  'wou ld  in  most  ins tances ,  se l ]  less  s tock

than i t  had underwrj- t ten,  but on some occasions ln each of  the

years lnvolved l t  sold more shares than i t  had underwri t ten.

6. Petit ioner engaged in underwrit ing syndications

where the managlng underwriter was outside of New York and aLso

when the managing underwriter was in New York. The total number

and the total  prof i t  f rom al l  syndicat ions for  each year was as

fo l lows :
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1960 196r 1962

i I .S.  number 25 39 z6

u.s.  gross $4a1,360 $rBr ,QZ7 $123r48g

The total number of New york managed syndicates and

thei r  gross prof i ts  for  each year  were as foLtows:

N.Y. number

N.Y .  g ross

.Th"
were found,

writ ing of

and in the

Distr ibut ion

Underwrit lng

rg60

r9

$56,o54

1961

33

$ra8,537

rg67

$89,93r

1962

1 ' " ,  2 2

$84,993

Lg62

$64, r4e

$zo. B5r

$84,993

gross profits from New York managed syndieates

upon audi t ,  to be at t r ibutable to both the under-

secur i t ies and the dlstr ibut lon of  those secur i t les

foll-owing amounts for each year:

196o

$3r,797

$56, o54 $rzB,53Z
Petl t ioner f i led New York Unincorporated Business7.

Tax Retr.lrns for 1960, 1p61 and 1962. petit j-oner reported as

New York income only certain income frorn its trading and in-

surance stock act iv l t ies.  I t  reported no New York inconre f rom

either the underwri t ing of  secur i t ies or the distr lbut ion of

underwri t ten s ecur i t i_es .
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B. The def ic iency not ice here i , i  i " r , . lu adds to New

lork lncome the ttprimarytt or underwrit ing profit derived from

underwrl t ten secur i t  j -es l -ess a certain amount for  expenses.

For t96tr &o additional amount of $fOrOOO was added to income,

but th is is not contested. These amounts for  each year are:

Prlmary Proftt

Flxpenses

Added Income

Other Income

196o

$24,z5T

4. o61

$rB,193

tg6r

$3B,6oo
.l .l

9,659

$eB,95o

]0r  0oo

$38,95o

1962

$eo, B5r

5 r?l-3

$15,638

9. The pr i rnary prof i t  as assessed was computed by

subtract ing the sel l ing or distr ibut ion prof i t  f rom the gross

pro f i t  as  shovrn  on  pe t i t ioner t  s  books .  Th is  g ross  pro f  i t  i s

presumably the gross incorne l-ess tire direct expenses of the

underwrit ing as incurred in the first lnstance by the managlng

underwri ter  and reimbursed to him by pet l t ioner.  The sel l ing

prof i t  was computed. by mult ip ly ing the dealerrs concession by

the number of  pet l t lonert  s al- lotment of  underwri t ten shares

wir i . ' . 'h pr: t i t ioner has so. l .d direct ly plus the number of  excess

sharer;  wir lch pet i t loner has received from the managing under-

wr i ter  as a s ignatory of  a seLected dealerts agreement.

'  10.  Pet i t loner incurred no losses in the taxable years

in quest ion ei ther ln i ts total  prof i t  f rom syndicat lons or in i ts

pr i .mary or secondary prof i ts as separately computed.
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11. The expenses ref lected speci f ical ly in the

assessment are to ref lect  certain indirect  expenses at t r i -

butable to the underwrj-t ings which were j-ncurred at petlt ioners t

Baltimore office and whlch therefore would not be otherrrrise

deduct lb le against  New York income. These expenses were

estimated and computed to be twenty-fi-ve per cent of the

pr imary prof i ts.  Pet i t loner has not come forward with evidence

of more exact f igures.
. :  r t ,

l-2. The 1960 tax return showed no entries on the

schedules relat ing to unlncorporated business tax despi te the

fact that New York j-ncome was shown for purposes of the schedules

appl i -cabIe to the partnership port ion of  said return.  The penal ty

under review was imposed for fa i l ing to f i le a proper return.  No

explanat ion has been made for said fa i lure.

CONCLUSIONS OF I,AW

(A) Although the total profits made from the under-

wr i t ing,  d istr ibut ion and sale of  secur i t ies include both

underwrit lng profits and secondary profits, the underwrit ing

prof i ts are. .separate and dist inct  f rom the secondary prof i ts.

(e) Each of  the prof i ts is required to be al located

to the source of  such prof l ts.

(C) The source of  the pr imary and underwri t tng prof i ts

hlas the principal office of the managi"ng underwriter of the

underrrlt ing syndicate and not the principal office of the tax-

payer or any of f ices of  the taxpayer where the shares were sold.
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York alL

payer as

New York
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(D) The Income Tax Bureau properly allocated to

underwrit ing or pri-mary profits recelved by the

a member of an underwrit ing syndlcate managed by

underwrit lng manager.

(E) The addi t ion to l -96]  income of the $fOrooO which

New

tax-

a

is  not  contested is proper.

(F) A penal ty wtth respect to

proper .

(c)  The def lc iency is hereby

accordingly denied.

Dated :  Oc tobe r  I ,  Lg76

Albany, New York

the 1960 returns is
- l  . r .

aff i rmed and the pet i t lon

COMMISSION


