
srATE ob lrnw YoRK .
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

CLIFFORD MARTIN

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat lon or a Refund
of Personal fncome
Taxes under Art ic le (s) 22

AFFIDAVIT OF I.'AILING

of the
Tax Law,for the Year (slp&ga6osddg) L967 .

State of New York
County of Albany

Don:ra Scranton , being duly sworn, deposes and says that

she is an employee of the Department of Taxatlon and Flnance, over 18 years of

age, and that on the Z3Td day of November , 1976, she served the withln

Notice of Decision by (certified) maiL upon Vitale &

Wilewski,  E"q".  (representat i .ve of)  the pet l t ioner in the wlthin proceeding,

by enclosing a true copy thereof ln a securety sealed postpaid wrapper addressed

as folLows: Henry Wilewski, Esq.
Vitale & Wilewski, Esqs .
26 Journal Square
Jersey City, New Jersey

and by deposit lng same enclosed in a postpaid properl .y addressed wrapper in a

(posE off lce or off ic ial  deposLtory) under the exclusLve care and custody of

the United States Postal  Servlce within the State of New York.

That deponent further says that the said addressee is the (representative

of the) petitioner herein and that the address set forth on sald wrapper le the

Last known address of the (representat ive of the) pet l t ioner.

Sworn to before me thls

23rd, day^ot November

I

rA-3 (2176)

,  Lg76



STATE OT' I.INW.YORK .
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

CLIFFORD JVIARTTN
For a Redeterminat ion of a Def ic iency or
a Revtsion of a Determinat lon or a Refund
of Personal Income
Taxes under Art ic le(g) 22

AFFIDAVIT OF MAILING

of the
Tax Law for the Year(q)og{g.f*g*gd@ L967.

State of New York
County of Albarry

Donna Scranton , being duly sworn, depoees and says that

she is an employee of the Department of Taxatlon and FLnance, over L8 years of

age, and that on the 2)y6 day of Novembe- L9 76, she served the wlthin

Notice of Decision by (certified) mail upon Clifford

Irlartin (fepf*nen*pf*yexpf) the petitLoner ln the withln Proceedtng,

by encloslng a true copy thereof in a securely sealed postpaid wrapper addressed

as follows: I/lr. Clifford l\fiartin
1l-9 Buckingharn Road
Upper Montclair, New Jersey O7O43

and by deposlt ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic lal  depository) under the exclusive care and eustody of

the United States Postal  Servlce withtn the State of New York.

That deponent further says that the said addreasee is the (negoeeeo&egeuft

of the) pet i t ioner herein and that che address set forth on said l rrapper is the

last known address of the (repoeseoOsOdna*p&:Ahd petittoner.

Sworn to before me this

23rd day of Novernber

rA-3 (2176)

,  L976



STATE
DEPARTMENT OF

OF NEW YORK

TA)(ATION AND FINANCE

STATE TAX COMMISSION

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

!tcd* 33, 19?6

A D O R E S S  Y O U R  R E P L Y  T O

4n-firo
T E L E P H O N E :  ( 5 1 8 )

r
!F, Ollflbrd }*rrL$
1L9 elol|n$m nord

Dr.r }[, tfrSlna

Please take notice of the Dn0ltllfi

of  the State Tax Commission encLosed hererr i th.

Please take further notice that pursuant to
Section(l) 690 of the Tax Law, anY
proceeding in court to reviell an adverse deci-
sion must be commenced within 4 mtDl

from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allo'wed in accordance rh rhis
decision or concerning any other relat ive
hereto may be addressed to the
wiLl be referred to the proper

V

. They

.'m$tmlf
sn!$Yx$Irfil ux
ruHilO @rrlcm,

Peti t ioner '  s Representat ive :

Taxing Bureauts Representat ive:

Ly .

ours,

Enc.

c c :

rA -1 .12  (L /76)



STAIE OF NEW YORK

STATE TN( MM,IISSION

In the }btter of the Petition

of

CLIFFORD }ARTIN

for Redetermination of a Deficiency or for
Refird of Personal Incone Tax rander
Article 22 of the Tax Lavu for the Year
L967.

DECISION

Petitic'ner, Clifford l{artin, residing ax LL9 Bud<ingfram Road, tlpper

I'Icintclair, Nex,,r Jersey 07043 has filed a petition for redetermination of a

deficiency or for refund of personal incone tax r-rrder Article 22 of the Tax

Lavu for the year L967. (File No. 0L325). A fornnl hearing was held before

Paul B. Coburn, Hearing Officer, at the offices of the State Ta< Conmission,

T\,ro World T?ade Center, New York, Nernr York on July 26, L976 at 2:45 P.M.

Petitioner appeared by Vitale & Wilewski, Esq. (Henr7 Wilernrski, Esq. of

cou:sel). Itre fncone Tax Br-reau appeared by Peter Crotty, Esq. (Arthur

Rosen, Esq., of coursel).

ISSUES

I. !{Lrether tlre serzerance pa)nenL receirred by petitioner, Clifford

Ibrtin, a nonresident, in L967, from tlre New York Journal Anerican Division

of the Hearst Corporation in the sun of $15,340.00 based on the years 1938 to

L966, was incone strbject to the Nevs York State personal incone tac.

II. lilrether petitioner Clifford l"lartin's incone fi:om senrices in 1967

was allocable to sourees without New York State.

EINDITGS OF FACT

1. Petiticner, Clifford }b.rLin, filed a New York State nonresident

personal incone tax retr-a.rr for L967, and did not include as incone therein the

paynent of $15,340.00 received from the Jor:r'nal Anerican Division of The Hearst
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Corporation. The retr-rr contairred no allocation of business incone to lilelo York

State.

2. O: Norrernber 24, L969, the hcone Ta:c Br-reau issued a Statenent of

Audit Changes against petitiorrer, Clifford l{artin, for personal incone ta:<es

due in the sr-m of $1,420.09, plus interest to date, based on the inch:sicrn of

the $15,340.00. In accordance with that Staterrrcnt of Audlt Changes, the Incoure

Tax Br:reau issr:ed a Notice of Deficiency on Novernber 24, L969 in the strn of

$1 ,557 .09 .

3. Petitiorrer, Clifford }4arLir:r, was an erryloyee of the Jor::nal Anerican

ner^rspaper drring the period from 1938 to 1966 with the ocception of the years

L94L to L945 at vfiich tine petitioner was in the military senrice. IirL966

the Jounal Arrerican was rrerged with two other ner,rspapers and petitioner becare

arr enployee of the !,Iorld Journal Tribr-me. In L967 petitioner, Clifford I'lartin,

received a dreclc for $15 ,340.00 in pa)rnent of severance pay for his senrice for

ttre Journal Anerican. Itp severance pay was corputed by taking the last t:l,m

weelcs of petiticner's salary and unrltiplying that figure by the ntrrber of years

of senrice. Rrsr:ant to a r-mion contract with the enployer, interceding years

spent in the militarT ssrrice were to be included in conputing serrerance pay.

4. h his last years of senrice for the Jotnrral Anerican, petitioner,

Clifford },Iartin, was the Sr.rrbr-rban and Cor-rrtry Circulaticrr l4anager. He rnaintained

that 50 percent of his services were perforned outside the State of Netrr York.

no records or logs were offered to establish wort perforned or:tside the

5. Petitioner, Clifford l,fartin, sougfit to arend, at the hearing, his

returns for 1965 and 1966 to claim a refurd. Petitioner also objected to the

delay in receiving a hearing, his petition having been filed in 1969. Ttris

delay, it was argr:ed, prejudiced tL€ petitioner irr that he did not harre a tinely
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and speedy hearing, resulted in increased interest &re, arrd wiolated his con-

stitutional rigfrts.

OONCLI]SIONS OF IAW

A. That the severalce pay received by petiLioner, Clifford I'lartin, was

not a pension or other retirernent benefit constituting an arrnrity received by a

nonresident (201{YCRR 13f .4(d)).

B. That the se\rerance pay received by nonresident petitiorrer, Clifford

I4artin, was an item of incone deritred from or conrrected with Nelnr York sources,

attributable to a bgsiness or occupation ca:ried cn in this state, and srrch incouE

was enrtered jn his Federal adjusted gross incone (Tax Iaw Sectiorr 632(a)L; 632@) (1) (B);

and that the years spent in ttre military se::rice, thoug[r included in the coEputatic'n

of sun paid, did noE constitrrte services perforned outside New Yorlc vilrich could

sera/e as the basis for an allocation of incone.

C. ttrat the petitioner, Clifford }4artin, did not establish a basis for

apportioning or allocating incone to sources outside New York for services

perforned inLg64, !965,1966 and L967; and that the allocation permitted r-urder

2OI{YCRR 131.18 is, therefore, not available.

D. That the delay between petitioner Clifford I'trarEin's petition for

hearing and such hearing was not the result of any deliberateness on the parf

of the Departnent of Taxation and Firrance or the Conmissicn, nor did the petitioner

provide any evidence ttr,at he had sougfit o<pedition of this matter; and ttr,at the

increased interest incr-rred d:e to the delay is required by the Ta:c Larar. Petitioner,

Clifford l4artin, was specifically advised thereof in the Notice of Deficiency dated

Norrenber 24, L969; and that, as regards possible violation of constitutional rigfits,

the State Ta< Conrnission has no jurisdiction orrcr constituticnal qr:esticns.
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E. That the petition of Clifford },Iartin is derried and the Notice of

Deficiency dated ldorrernber 24, 1969 is sustained.

DAIED: Albany, Nevu York

November 21, L976

STAIE TAX OMMISSION


