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STATE

OF NEW YORK
TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

EDWIN & ADA MAILLARD 
:

For a Redeterminat ion of a Def ic iency or :
a Revision of a DetermLnatlon or a Refund
ef Unincorporated Business & Personal
+${$mGhdef Articl-e(s) 22 and, 23 of the
Tax Law for the Year(s) ooclrxlll&(x)< 1970:
a n d  1 9 7 1 .

Sworn to before me chls

27th  day  o f  September  ,  L976.

AFFIDAVIT OF MAILING

State of New York
County of Albany

Carmen Mottolese , belng duty sworn, deposes and says that

she is an enployee of the Department of Taxation and Finance, over 18 years of

age,  and tha t  on  the  2Vfnday  o f  September  ,1976,  she senred the  w i th in

Not ice of  Decis ion by (cert l f ied) nai l  upon Edwin & Ada

Mai l lard W the petltLoner !n the within proceedlng,

by enclosing a true copy thereof in a securely sealed postpald wrapper addressed

as foL lows:  Mr.  & Mrs.  Edwin Mai l lard
37 High Street
Staten Is land,  New York 10305

and by deposlt ing same enclosed in a postpald properly addressed wrapper i .n a

(post off ice or off iclaL depository) under the exctuslve care and custody of

the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the $UeX1ggilt S(ee

XfueXX petitloner herein and that the address set forth on said nrapper ls the

last known address of the {OWXffi petltioner.
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5TATE OT i.NW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Septenber 27, L976

A D O R E S S  Y O U R  R E P L Y  T

rEL EPHoN E: r' sft5: - 38,![(L-

STATE TAX COMMISSION

r
!{r. & }trs. Edrvl.n Matltrard
37 Ufgh Street
Staten IsLand, Nelr York 10305
'ilear lvlr. & Mrs, Malllard:

Please take notice of the DECISION
of the State Tax Commission enclosed heren^lith.

Pl"ease take further notice that Pursuant to
Section(s) 690 and 722 of the Tax Law, any
proceeding in court to reviell an adverse deci-
sion must be corunenced within 4 fmnthA
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund alloLred in accordance with this
decision or concerning any other rnatter relative
hereto may be addressed to the undersigned. They
will- be referred to the proper party for reply.

-Ver:/ trulv yours,'-/ r'(--?
n'i.'t .,.-Jt .'i' \J^-Lq44** t r ' "  ( l

Frank J. Puccia
Enc' SuPanrLeor of Snall

. ClaI.ns Hearl.nge
c c :

Taxing Bureauts Representat ive:

rA -1 .12  (L /76)



STATE

STATE

OF NEW YORK

TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

EDWIN & ADA MAILLARD

fo r  a  Rede te rm ina t l on  o f  a  De f i c i ency  o r
for  Refund of  Personal  Income and Unin-
co rpo ra ted  Bus iness  Taxes  under  A r t i c l es
22 and 23 of  the Tax Law for  the Years
L970  anc l  1971 .

I .  Was  the  i ncome d .e r i ved  by  the  pe t i t i one r

ac t i v i t i es  as  an  owner -ope ra to r  o f  a  t ruck  t rac to r

the  un i -nco rpo ra ted  bus iness  tax?

Pe t i t i one rs ,  Edw i -n  and  Ada  Ma i l - l a rd '  3T  H igh  S t ree t ,

S ta ten  I s l and ,  New Yo rk  10305 ,  f i l ed  a  pe t i t i on  f o r  r ede te rn j - na -

t i on  o f  a  de f i c i ency  o r  f o r  re fund  o f  pe rsona l  i ncome and  un -

inco rpo ra ted  bus i -ness  taxes  under  A r t i c l es  22  and  23  o f  t he  Tax

Law fo r  t he  yea rs  I 97O and  I 7TL  (F i l e  #  I - 74392406 ) .  A  sma l l

c l a ims  hea r ing  was  he ld  be fo re  Joseph  Marcus ,  Sma l l  C la ims  Hear ing

o f f  i oe r  a r .  r . he  o f f i ces  o f  t he  S ta te  Tax  Commiss ion ,  Two  Wor ]dv  t  r  r v  v l  ,

Trad .e  Cen te r ,  New  Yo rk ,  New Yo rk ,  oo  Ju l y  l - 3 ,  : ! 76  aL  10 :45  A .M .

Edw in  Ma i l l - a rd  appeared  p ro  se  and  fo r  h i s  w i fe ,  Ada  Ma l l l a rd .

The  I ncome  Tax  Bu reau  appea red ,  by  Pe te r  C ro t t y ,  Esq . ,  ( I rw in  A .

Levy ,  Esq .  o f  counse l ) .

ISSUES

DECIS ION

from hi -s

sub jec t  t o
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I I .  D id  pe t i t i one r  have  reasonab l .e  cause  fo r  f a i l i ng

to  f i l e  New York  S ta te  un inco rpo ta ted  bus iness  tax  re tu rns

fo r  L970  and  1971?

FINDINGS OF FACT

1.  Pe t i t i one rs ,  Edw in  and  Ada  Ma i l l a rd ,  t ime ly  f i l ed

New York State j -ncome tax returns for  the years : .970 and I97] '

on  Fo rms  IT -201 .

2a .  On  November  24 ,  1975 ,  t he  Income Tax  Bureau  i ssued

a  S ta temen t  o f  aud i t  changes  aga ins t  t he  pe t i t i one rs  show ing

add i t i ona l  pe rsona l  i ncome tax  due  fo r  t he  yea r  L9T0  and  un -

inco rpo ra ted  bus iness  tax  due  fo r  t he  tax  yea rs  f97O and  1 .97 l - '

The  pe rsona l  i ncome tax  aud i t  change  fo r  t he  yea r  1970  was  a

resu l t  o f  an  ad jus tmen t  based  on  a  Federa l  aud i - t  and  was  no t

con tes ted  a t  t he  hea r i ng .

2b .  The  on l y  i s sue  be ing  d i spu ted  by  t he  pe t i t i one r ,  Edw ln

Ma i l1a rd ,  i s  t he  impos i t i on  o f  un inco rpo ra ted  bus iness  tax  on

the  i ncome f rom h i s  ac t i v j - t i es  aS  a  t ruck  t rae to r  ope ra to r  '

I n  acco rdance  w i th  the  a fo remen t ioned  s ta temen t  o f  aud l t  changes '

the  Income Tax  Bureau  i - ssued  a  Nob ice  o f  De f i c i -ency  i n  t he  sum

o f  $1 ,001 .  3 f  i nc l ud j - ng  l n te res t  and  pena l t i - es  '

3 .  Du r i ng  t he  yea rs  i n  ques t l on  pe t i t i one r ,  Edw in  Ma i l l a rd ,

was under  contract  to  Richmond Storage Warehouse and Van Company

Sec t i on  l -  o f  t he  con t rac t  s ta tes  tha t  r t t he  CONTRACTOR rep resen ts

and warrants  that  he is  in  fact  an Independent  Contractor ,  and
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t he  ex i s tence  and  con t i nuance  o f  t h i s  Ag reemen t  a re  spec i f i ca l - l y

cond i t i oned  upon  the  va l i d i t y  and  con t i nued  v i t a l i t y  o f  t he  rep -

resentat ion and warranty  made in  th is  paragraph ;  "

4 .  pe t i t i one r  s ta ted  tha t  f o r  t he  pu rposes  o f  l oad ing

and  un load ing  h i s  van ,  he  was  ob l i ged .  t o  use  men  supp l i ed  by

the  tTCOMPANY" .  Sec t l on  6  o f  t he  con t rac t  en t i t l ed  t tD i rec t i ' on

cnr t  rnr - t t - |n ' t  hrz  Conf . raetorr r  re tegated tO the pet i t ioner  the r ight
d I I L I  \ J U I I U I  V T  W  J

t o  se lec t  such  he lpe rs  and  have  fu l l  d i rec t i on  and  con t ro l  ove r

them,  the i r  h i r i - ng ,  f i r i ng ,  t ra in ing  and  superv l s ion  and  the i r

wages ,  hou rs  and  r i o rk ing  cond i t i ons '

5 .Thema in tenanceandexpenseswere the respons ib i l i t y

o f  t he  pe t i t i one r  and  such  expenses  were ,  i n  f ac t ,  deduc ted  on

schedu le  t r c t f  o f  pe t i t i - one r  t  s  t r ' ede ra l  t ax  re tu rns  .

6 .  Sec t i on  6  o f  t he  conb rac t  f u r t he r  s t a tes  t ha t  t he  pe t i -

t i one r  r r sha l l  pe rsona l l y  de te rm ine  and  se lec t  t he  rou tes  o f  t rave l t

po in t s  o f  s t opp ing  f o r  r es t  o r  f o r  se rv i c i ng  h i s  sa id  veh i c l e . | '

7 .  Pe t i t i one r t s  remunera t i on  by  the  company  was  based  on

ra tes  as  quo ted  j -n  schedu l -e  r rB r r  o f  t he  con t rac t  en t i t l ed  f tCon-

t r ac to r t s  Ra te  Schedu le f t ,  and  was  essen t i a l l y  de te rm ined  by  t he

d i s tance  t r ave led .

B .  Pe t i t i ohe r  was  g i ven  w i thho ld i -ng  tax  s ta temen ts  fo r

the  yea rs  Lg70  and  L }TL  i nd i ca t i ng  to ta l  paymen ts  made  by  the

company  to  the  pe t i t j - one r .  No  i nd i ca t i on  was  ev iden t  on  these

s ta temen ts  as  to  amoun ts  a t t r i bu tab le  to  the  use  o f  pe t i t j - one r rs



( 4 )

t racLo r ,  a l t hough  the  amoun ts  pa id  were  c lea r l y  i - n  excess  o f

the wages paid to  a dr iver  who d id not  use h is  own equipnlent  '

9 .  Pe t j - t j - one r rs  tax  re tu rns  were  p repa red  by  a  pub l i c

accoun tan t  upon  whose  adv i ce  pe t i t i one r  re l i ed  i n  f i l i ng  h i s

re tu rns .

CONCLUSIONS OF LAW

A.  Tha t  t he  l ncome rece i ved  by  the  pe t i t i one r ,  Edw in

Ma i l l a rd ,  &S  an  owner -ope ra to r  o f  a  t ruck  t rac to r  under  eon t rac t

w i th  the  a fo remen t loned .  company ,  cons t i t u ted  j -ncome f rom h i s

regu la r  bus iness  o f  t ruck ing  and  no t  compensa t ion  as  an  emp loyee

a v o m n i  f r , . n m  t h e  i m n o s - i t i o n  n f  r r n i n n n r n n r a t e d  b U S l n e S S  t a X  i n
v r !  v 1 r ^ y  "  

V  I  q l l f  r r v  v r  t J v r

acco rdance  w i t h  t he  mean ing  and  i n ten t  o f  sec t i on  703 (b )  o f  t he

Tax  Law.

B .  Tha t  t he  a fo resa ld  ac t i v i t i es  o f  t he  pe t i t i one r ,  Edw in

Ma i l l a rd ,  du r i -ng  the  yea rs  ; -970  and  IgT I  cons t i t u ted  the  ca r ry '

i ng  on  o f  an  un inco rpo ra ted  bus iness  and  h i s  i ncome de r i ved

the re f rom was  Sub iec t  t o  un inco rpo ra ted  bus iness  tax  i n  acco rdance

w i th  the  mean ing  and  i n ten t  o f  sec t i on  703  o f  t he  Tax  Law.

c .  Tha t  t he  pe t i t i one r ,  Edw in  Ma i l l a rd ,  has  reasonab le

cause  fo r  no t  f i l 1ng  New York  S ta te  un inco rpo ra ted  bus inesS  tax

re tu rns  fo r  t he  yea rs  L |TA  and  L97 I  and ,  t he re fo re ,  t he  pena l t i es

imposed  pu rsuan t  t o  sec t i on  685 (a ) (1 )  and  (a ) (Z )  o f  t he  Tax  Law

are  wa ived .
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D.  Tha t  t he  pe t i t i on  o f  Edw in  Ma i l l a rd  i s  g ran ted  to  the

ex ten t  o f  cance l t i ng  pena l t i - es  j -mposed  pu rsuan t  t o  sec t i on  685  (  a )

o f  t he  Tax  Law  i n  t he  sum o f  $2L9 .42  f o r  t he  yea rs  I 9T0  and  I 97 I

and  the  Income Tax  Bureau  i s  he reby  d i rec ted  to  acco rd ing l y  mod i f y

t he  No t i ce  o f  De f i c l ency  da ted  November  24 ,  l - 975  and  excep t  as

so  g ran ted ,  t he  pe t i t i on  i s  i n  a l l  o t he r  r espec t s  den j -ed .

DATED:  A lbany ,  New York TAX COMMISSION
September  27 ,  L976

ISS ION


