
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

JOHN F. and SARAH MAHONEY

for a Red.etermination of a Deficiency
or for Refund of Personal Income Tax
under  Ar t ic le  22 of  the Tax Law for
the  Year  L972-

DECISTON

Pet i t ioners,  John F.  and Sarah Mahoney,  have f i led a pet i t ion

for  redeterminat ion of  d .ef ic iency or  for  re fund of  personal  inc9m9

tax under Art icle 22 of the Tax Law for the year Lg72

(F i l e  No .  2 - I } I 0B522 ) .

Tlhe petit ioners waived. in writ ing a formal hearing and submitted

the case to the State Tax Commission upon the entire record contained

in the f i le .  Tt re State Tax Commiss ion renders the fo l lowing decis ion

af ter  due considerat ion of  sa id reeord.

ISSUE

Is  k i tchen equipment  used in  a restaurant  bus iness tangib le

personal property or other tangible property used principally in the

product ion of  goods for  purposes of  the investment  cred. i t  a l lowed

under  seet ion 606 of  the Tax Law?

FINDINGS OF FACT

1.  The pet i t ioners,  John F.  and Sarah Mahoney,  t imely  f i led

a New York State resident income tax return.

2.  On JuIy  29,  1974,  the Ineome Tax Bureau issued a Statement
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o f  Aud i t  Changes  aga ins t  t he  pe t i t i one rs  asse r t i ng  t ha t  add i t i ona l

tax was due on the grounds that  eer ta in  assets purchased by the

pe t i t i one rs  d id  no t  qua l i f y  f o r  an  i nves tmen t  t ax  c red i t .  A  No t i ce

o f  De f i c i ency  was  i s sued  i n  t he  t o ta l  amoun t  o f  $37  "2O .

3 .  The  pe t i t i one rs ,  John  F .  and  Sarah  Mahoney ,  a re  pa r tne rs

in  a  res tau ran t  bus iness  known  as  the  Sunse t  Lodqe  loca ted  i n

Norwood,  New York.  At  some t ime af ter  December 3I ,  1968,  the

pe t i t i one rs  pu rchased  k i t chen  egu ipmen t  dep rec iab le  under  see t i on  167

o f t he In te rna IRevenueCodehav ingause fu l I i f eo fmore than

four  years.  Such equipment  was s i tuated in  New York State and was

used  p r i nc ipa l t y  i n  t he  p repa ra t i on  o f  f ood  i n  the  pe t i t i one rs '

r es tau ran t .

OPTNION

Sec t ion  606  (a )  ( f )  o f  t he  Tax  Law pe rm i t s  a  c red i t  aga ins t

pe rsona l  i ncome tax  equa l  t o  one  pe rcen t  o f  t he  cos t  o r  o the r  bas i s ,

f o r  Federa l  i neome tax  pu rposes ,  o f  t ang ib le  pe rsona l  p rope r t y

and  o the r  t ang ib le  p rope r t y ;  i nc lud ing  bu i l d ings  and  s t ruc tu ra l

.components of  bu i ld ings acgui - red r  const ructed,  reconstructed or

e rec ted  a f te r  December  31 ,  1968 ,  and  be fo re  January  I ,  1974 .  I n

o rde r  t o  be  e l i g ib le  fo r  t h i s  c red i t ,  such  tang ib le  pe rsona l  p rope r t y

or  other  tangib le proper ty  must  be "pr inc ipa l ly  used by the taxpayer

in  the  p roduc t i on  o f  goods  by  manu fac tu r i ng ,  p rocess ing ,  assemb l ing ,

re f i n ing ,  m in ing ,  ex t rac t i ng ,  f a rm ing ,  ag r i cu l t u re ,  ho r t i cu l t u re

f l o r i cu l t u re ,  v i t i cu l t u re  o r  commerc ia l  f i sh ing "  pu rsuan t  t o  sec t i . on

606  (a )  ( 2 )  o f  t he  Tax  T ,ah l "



TLre petit ioners argue that the kitchen equipmert in question was

ut i l ized in  the product ion of  goods pursuant  to  sect ion 606 (a)  (2)  o f

the Tax Law since food. hras processed by this equipment in the

pet i t ioners '  restaurant  bus iness.  ILre fncome Tax Bureau argues that ,

for  the purposes of  sect ion 606,  the product ion of  goods by processing

does not  inc lude the preparat ion of  food by a restaurant ,  a  serv ice

o r ien ted  bus iness .

In the memorandum aceompanying the introduction of the bi l l

adding th is  credi t  to  the .Tax Law (N.Y.S.  Legis la t ive Annual ,

1969 ,  Pg .447 )  a  s ta ted .  pu rpose  o f  t he  p roposed  leg i s la t i on  was

to eneourage the modernization of antiquated prod.uction fa'ci l i t ie6 
- '

and to make New York a more attractive location for manufaeturers by

giv ing a tax credi t  for  new investments in  product ion fac i l i t ies.

Reference was also made to the fact that New York was an old manu-

fac* l r ing s tate wi th  many obsolete product ion fac i l i t ies.  Tax

incent ives were urged in  order  to  persuade ownersof  such enterpr ises

to modernize and remain in New York. I t  appears that the Legislature

intended the investment credit of section 606 of the Tax Law to apply

to cer ta in  industr ia l ,  agr icu l tura l ,  and commerc ia l  f ish ing act iv i t ies.

TLre word "processing" was intended to refer to a type of industrial
,act iv i ty  

rerated to  manufaetur ing.  f t re  preparat ion of  6od by a

restaurant  is  a  serv ice and is  not  inc luded in  th is  meaninq of

p rocess ing .

CONCLUSIONS OF LAW

A. Ttrat, the preparation of food by a restaurant does not

const i tu te product ion of  good.s for  the purposes of  sect ion 606 (a)  (2)
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of the Tax Law. l fherefore, kitchen equipment purchased for use in

the preparat ion of  food by a restaurant  does not  qual i fy  as tangib le

personal property or other tangible property el igible for the

investment  credi t  a l lowed by sect ion 606 (a)  (1)  o f  the Tax Law.

B.  TLrat ,  the pet i t ion is  denied.

DATED: Albany, New York

Apr i l  1 ,  L976

STATE TAX COMMISSION

COMI{ISSIONER


