
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

TI{E0DORE KLIE md FJT.FN KLIre
For a Redeterminat ion of  a Def ic iency or
a Revls ion of  a Determinat ion or  a Refund
of Persorral f:rcone
Taxes under Art icle(s) 22

AFFIDAVIT OF MAILING

of the
Tax Law for the Year(s)mff ib@
1969 and L970.

State of New York
county of Albany

Jean Wager , being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 5th day of Atrgr"st  ,  L976, she served the within

I(ctice of Decision by (certified) mail upon Theodore Kfu:g and

Ellen llug @ the pet i t ioner in the within proceeding'

by encLosing a true copy thereof in a securety sealed postpaid wrapper addressed

as follows: Tlreodore and Ellen Klug
L4l{grLar:. CourE
Smithtcn^n, Nexr York LL7B7

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

T t r e t d e p o n e n t f u r t ' h e r s a y s t h a t t h e s a i d a d d r e a s e e i s t h e ( r c @

sfuh€i pet i t loner herein and that the address set forth on said wraPPer is the

last knor^rn address of the (@ petLt loner.

Sworn to before me Ehis

5ft day of Ar-rgr:st , 1976.

rA-3 (2/76)



STATE OF NEW YORK
STATE TAX COMMISSION

In the l" lat ter of  the Pet i t ion

o t

TI{EODRE KLLG and FrI.F:N KLIJG

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat lon or a Refund
of Personal lrcone
Taxes under Art icle(q) 22
Tax Law,for the Year(s) *'odm*n*(Ei\
1969 md 1970.

State of  New York
County of Albany

Jean Wager

she is an employee of the Department

age, and that on the 5th day of

Notice of Decision

AFFIDAVIT OF MAILING

of the

, being duly sworn, deposes and says that

of Taxat ion and Finance, over 18 years of

Augr:st , L9 76 , she served the wlthin

by (certified) mail upon Clrarles Bedcer

the petit ioner in the withln proceedlng,

securely  seaLed postpald r t raPPer addressed

(representat ive of)

by enclosing a true copy thereof in a

as follows: 
ffitffi*uiffit
ForL Lee, Ner,.r Jersey 07024

and by deposit ing same enclosed in a postpald properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the excluslve care and custody of

the United States Postal  Service within the State of New York.

Thae depcnent further says that the said addressee ls the (representat ive

of the) pet i t ioner herein and that the address set forth on said nrapper ls the

Last knor,m address of the (representat ive of the) pet l t ioner.

Sworn to before me this

5th day of Aggust

rA -3  (2176)

,  L976



STATE TAX COMMISSION

STATE OF NEW YQRK

DEPARTMENT OF TA)(ATION ANi FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Aq5rt 5, L976

N O O N C S S  Y O U R  R E P L Y  T O

TELEPH.NE: (urr) 457-381i0

r Ihaodme ard ElLen Ktqg
14 lblgr Corrfr

DsE lt. & !ba, K[r€:

PLease take notice of ttre l$tifoe of hodstan
of the State Tax Conrnission enclosed herewith.

Please take further not ice that pursuanL to
Sect ion($ 590 of the Tax Law, anY
proceeding in court to revielt an adverse deci-
sion must be commenced within 4 Ef,tttu
f rom the  da te  o f  th is  no t ice .

Inquiries concerning the computation of tax
due or refund alLowed in accordance with this
decision or concerning
hereto may be addressed
will be referred to the

Enc.

c c :  P e t i t i o n e r ' s Representat ive:

Taxing Bureau's  Representat ive:

anv other rnatter reLat ive
to the undg#igned.7 TheY

rA -L  . 72  (1 /7  6 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

THEODORE KLUG and

for Redetermination of
for  Refund of  Personal
Ar t ic le  22 of  the Tax
L969  and  1970 .

ELLEN KLUG

a  De f i c i ency  o r
Income Tax under :

Law for the Years

DECISION

Pet i t ioners,  Theodore and El len Klug,  L4 Mar lan Cour t ,

Smi thtown,  New York LL7B7,  have f i led a pet i t ion for  redeter-

minat ion of  a  def ic iency or  for  re fund of  personal  income tax

under  Ar t ic le  22 of  the Tax Law for  the years L969 and L97O.

(p i l e  no .  0 -64400855) .  The  pe t i t i one rs  wa ived  i n  w r i t i ng  a

formal hearinq and submitted the case to the State Tax Commis-

s ion upon the ent i re  record conta ined in  the f i le .

ISSUE

Were the petit ioners, Theodore and

deduct ions for  the vears 1969 and 1970

meals,  lodging and t ranspor tat ion whi le

away from Smithtown, New York?

El len  K lug ,  en t i t led  to

for amounts expended for

Theodore Klug worked
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FINDINGS OF FACT

I .  The pet i t ioners,  Theodore and El len Klug,  f i led t imely

New York State income tax returns for  the years 1969 and L97O.

2.  On February 26,  L973,  the Income Tax Bureau issued a

Statement  of  Audi t  Changes against  the pet i t ioners d isa l lowing

deductions for travel, lodging and meals incurred away from home

by pet i t ioner ,  Theodore Klug,  in  h is  capaci ty  as a construct ion

worker  dur ing the years 1969 and L97O. Tt  accord ingly  issued a

No t i ce  o f  De f i c i ency  i n  t he  sum o f  $787 .42 .

3.  The pet i t ioners,  Theodore and El len KIug,  have main-

tained a permanent residence at 14 Marlan Court, Smithtown, New

York. Prior to Lg6g, the petit ioners I tax home was in Smithtown

where Theodore Klug worked and gained employment through his

un ion  1oca l .

4. Petit ioner, Theodore KIug, was employed by Foster-Lipkin

Corporation as a f ield engineer. From February 1968 to November

L97O, he was employed at  a  construct ion s i te  in  Albany,  New York.

The pet i t ioners d id not  change the i r  res idence.  Pet i t ioner ,

Ellen KIug, remained in Smithtown. Mr. Klug l ived in a motel

during his work in Albany and returned to Smithtown on weekends.

Mr .  K lug  rece i ved  $5O0O.00  i n  L969  and  $3 ,600 .00  i n  L97O f rom
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Foster-Lipkin Corporation in supplemental income for expenses

incurred for  meals ,  t ravel  and lodging whi le  work ing in  Albany.

CONCLUSIONS OF I,AW

A. That  the pet i t ioners,  Theodore and El len KIug,  are l iab le

for  the addi t ional  tax assessed.  The pet i t ioner ,  Theodore Klug,

worked in Albany for 33 months. For purposes of the travel expense

deduction, an employment of actual duration of more than one year

at  a  par t icu lar  locat ion is  s t rongly  ind icat ive of  a  presence

beyond a temporary period. The lack of an anticipated duration

for the emplolzment period underscores the indefinite nature of the

employment. Tl.e employment was not temporary and cannot be char-

acter ized as "away f rom home" for  the purpose of  sect ion L62(a)  (2)

I .R.C.  Albany,  New York must  be considered the pet i t ioner 's  tax

home for travel expense purposes.

B.  That  the pet i t ion is  denied and the Not ice of  Def ic iency

i ssued  Februa ry  26 ,  1973 ,  i s  sus ta ined .

DATED: Albany, New York
August 5, L976

COMMISSIONER

COMMISSIONER


