
STATE OF NEW YORK,I
STATE TAX COMMISSION

In che Matter of the Pet i t ion
:

o f

C. KTRIE IGLIAS

For a Redeterminat ion of a Def ic iency or :
a Revision of a Determinat ion or a Refund
of Personal fncome & Unincorporated Busindss
Taxes under Art ic le(s) 22 & 23 of che
Tax Law for the Year(s)S&x&gftlg*(*k :
1965 & L966.

AFFIDAVIT OF I.IAILING

State of New York
CounEy of AlbanY

Bruce Batchelor , betng duly swornn deposes and says that

she is an enployee of the Department of Taxation and Flnance, ovet 18 years of

age, and thaE on the 8th day of December , Lh6 , she served the within

Notice of Decision by (certlfied) mall upon C. Kyrie

Kallas (sgffiF$ffi*Ecpf) the petltloner ln the within proceedtng'

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fol lows: nfr .  C. Kyr ie Kal las
238I Ocean Avenue
Brook1;m, New York

and by deposlt ing same enclosed in a postpaid properly addressed rtraPPer

(post of f ice or off ic ial  depository) under the exclusive care and custody

the United States PostaL service wtthln the State of New York.

That deponent further says that the said addressee ls the (ggA6gS€AtESg$&

p&f$e) petltl-oner hereln and that the address set forth on satd wraPper ls the

last knorvn address of the Gg,trg.qfr.qg$ggg+fi&€F"S}d petLtioner.

Sworn to before me thls

8th daY of December

t na

of

rA-3 (2/76)

, L9 76.



STATE OF NEW YORK

DEPARTMENT OF TA)(.ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Duccrdrer S, i976

A D O R E S S  Y O U R  R E P L Y  T

rEL EpHoNE : 1s @ 157't8r0

STATE TAX COMMISSION

r
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Dar lfu. llrllrcg

Please take notice of the DECISISf
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
Sect ion(s) 6W &,IZA of the Tax Law, any
proceeding in court to revielt an adverse deci-
sion must be corrmenced withl-n 4 mathe
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allorred in accordance with this
decision or concerning any other matter relat ive
hereto rnay be addressed
will be referred to the

Enc.

c c :

Taxing Bureau's Representat ive:

to the und

aax

T A - L . L 2  ( L / 7 6 )



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

C. ICTRIE KALLAS

for  Redeterminat ion of  a  Def ic iency or
for Refund of Personal Income and
Unincorporated Business Taxes under
Articles 22 and 23 of the Tax Law for
the  Years  1965  and  L966 .

DECTSTON

Pet i t i one r ,  C .  Ky r ie  Ka1 las ,  res id ing  a t  23BL  Ocean  Avenue ,

Brookryn,  New York,  f i led a 'pet i t ion for  redeterminat ion of  a

deficiency or for refund of personal income and unincorporated

business taxes under  Ar t ic les 22 and 23 of  the Tax Law for  the

yea rs  1965  and  L966 .  ( r i l e  No .  0 -0001299 ) .

A formal  hear ing was scheduled before Ju l ius E.  Braun,  Esq. ,

Hear ing Of f icer ,  d t  the of f ices of  the State Tax Commiss ion,  T\ ryo

Wor ld Trade Center ,  New york,  New york,  for  May 6,  1976,  Er t  2 :45 p.M.

Pr ior  to  sa id date,  pet i t ioner  waived a formal  hear ing and submit ted

the case to  the State Tax Commiss ion upon the ent i re  record conta ined

in the f i le .  The State Tax Commiss ion renders the fo l lowinq decis ion

af ter  due considerat ion of  sa id record.
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TSSUES

I.  Whether  a l l  deprec iat ion must

the gain of section L245 property sold

capi ta l  ga in is  a l lowed.

recaptured init ial ly on

insta l lments before any

be

on

I I .  Whether  the qain received in  1966 on the sa le in  1965 of

the property was subject to unincorporated business tax for the year

L966,  and i f  subject  to  sa id tax whether  h is  serv ices were deduct ib le .

FINDINGS OF FACT

t .  Pe t i t i one r ,  C .  Ky r ie  Ka l l as ,  w i th  h i s  w i fe ,  V i rg in ia  Ka l l as ,

t imely f i led New York State combined income tax returns for the years

1965 and L966,  and an unincorporated business tax return for  1965.

They fa i led to  f i le  an unincorporated business tax return for  L966.

2.  On June 24,  1958,  the Income Tax Bureau issued a Statement

of  Audi t  Changes,  against  pet i t ioner ,  C.  Kyr ie  Kal las,  ad just ing the

reportable gain upon the disposit ion of section L245 property as

ordinary income. A similar adjustment was made on the total gain

for  un incorporated business tax for  the year  1965.  In  1966,  a refund

of excess gain computed under section L245 was al lowed by the Income

Tax Bureau.

3.  Pet i t ioner ,  C.  Kyr ie  Kal las,  was act ive ly  engaged for  par t

of  the year  1965 in  a bus iness which he so ld upon insta l lments,  or

Ju ly  2 '7 ,  1965.  He had c la imed deprec iat ion in  prev ious years on the



business property.
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The cost  o f  th is  bus iness,  p lus expenses of

sa le  we re  $28 ,59O.58 ,  and  t he  sa le  p r i ce  was  $63 ,0O0 .00 .  The

deprec iat ion up to  January L,  L965,  amounted to  ;14,266.3A.  The

insta l lment  pa id by the purchaser  in  1965 amounted to  $17,00O.00.

Net  Sales Pr ice $63 ,000 .00

Cost of machinery, equipment and
expense  o f  sa le  $28 ,590 .58

Dep rec ia t i on  t o  I / L / 65  914 ,266 .38

Ad jus ted  bas i s  L4 ,324 .2A
Pro f i t  To ta l  $48 ,675 .80

$48 ,575 '80  =  77 .26% o f  i ns ta l lmen t  t o  be  recap tu red
$63 ,  000 .  0o

$  9 ,85O.82

$  9 ,850 .82
L .64L .69

$I r ,492 .5 r

4 .  I n  L966 ,  pe t i t i one r ,  C .  Ky r i e  Ka l l as ,  r ece i ved  a  $12 ,000 .00

instal lment payment from the purchaser for the l iquidated business.

He  repo r ted  a  sec t i on  L245  ga in  i n  L966  o f  $ I ,876 .49 .

CONCLUSIONS OF I.AW

A. That where section L245 property (personal property subject

to  a l lowance for  deprec iat ion)  is  d isposed of ,  and the amount  rea l ized

exceeds the adjusted basis  of  sa id proper ty ,  i t  shal l  be considered

as a gain of ordinary income, in accordance with the meaning and intent

Adjustment  to  per iods af ter  December 31,  1961

77 .26% X  $17 ,000 .00  =  S13 , I 34 .20  p ro f i t
Sect ion L245 adjustments
Ba lance  t axab le  a t  50% 14  (913 ,134  -  9 ,850 .82 ) l
Total taxable gain
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C. That  pursuant  to  F ishel  v .  State Tax Commiss ion

4 8  A . D .  2 d  3 B I ,  3 7 O  N . Y . S .  2 d  2 3 O ,  a n d  i n  M a t t e r  o f  L i e n d e c k e r

v .  S ta te  Tax  Commiss ion ,  11  AD 2d  747  a f fd .  9  NY 2d  7O7 ,  mere

receipt of income pursuant to a contract subsequent to l iquidation

of a business was not income of an unincorporated business pursuant

to any applicable provisions of the Tax Law, Therefore, the receipt

i n  1966  by  pe t i t i one r ,  C .  Ky r ie  Ka l l as ,  o f  $12 ,OO0.0O fo r  t he  i ns ta l l -

ment payment on the sale of his business was not income of an unin-

corporated business,  and the gain so received was not  subject  to

unincorporated business tax.

D. That the petit ion of C. Kyrie Kallas is granted to the

extent of cancell ing the unincorporated business tax due, and

granting a refund in ful l  for the excess section 1245 gain for the

year L966; that the Income Tax Bureau is hereby directed to accordingly

modi fy  the Not ice of  Def ic iency issued June 24,  1968;  and,  that  except

as so granted,  the pet i t ion is  in  a l l  o ther  respects  denied.

DATED: Albany, New York
December 8, 1976

STATE TAX COMMISSION

COMMISSIONER

COMMISSIONER


